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To the Trinity College Dublin, School of Law 
Children’s Rights and the Constitution:  

A Conference on Recent Events and Future Reforms 
 
On behalf of the Children’s Rights Alliance, I would like to thank Trinity College School of Law for this 
opportunity to provide an NGO perspective in relation to the referendum on children’s rights at your 
important, and indeed very timely, conference.  
 
Monday last saw the publication of the Twenty-eighth Amendment to the Constitution Bill to strengthen 
the constitutional rights afforded to children in Ireland.  So, why it might be asked, is there a need to 
change the Constitution? Why single out children’s rights for a specific referendum? And why now?  
These are some of the questions I hope to tackle this evening.  My presentation and the Alliance 
documents to which I will be referring will be available on our website.  
 
Introduction to Alliance 
The Alliance is a coalition of over eighty non-governmental organisations, which aims to secure the 
implementation in Ireland of the UN Convention on the Rights of the Child, ratified by Ireland in 1992.  
The strength of the Alliance is drawn from both the breath and diversity of our member organisations 
who either work directly with children or are concerned with issues that affect children.   
 
The work of the Alliance is based on three strategic aims:  

• to bring about a shared vision to realise and protect children’s rights in Ireland 

• to secure legislative and policy changes to give meaningful effect to the UN Convention on the 
Rights of the Child; and  

• to secure the effective implementation of Government policies relating to children.  
 

Calls for Constitutional Reform 
On a number of occasions over recent years the public has made clear its concern about the present 
position of children in the Constitution and its desire that greater constitutional protection be afforded to 
them.  This public concern mirrors that which has been expressed over several years by legal 
profession, academics and others working professionally with children, as well as by political parties and 
non-governmental organisations.  
 
The need for constitutional change has been repeatedly called for in a series of official reports - including 
those of the Task Force on Child Care in 1980, the Kilkenny Incest Investigation in 1993, the Constitution 
Review Group in 1996 and the Commission on the Family in 1998, as well as the more recent reports of 
the All-Party Oireachtas Committee on the Constitution and the Joint Committee on Child Protection in 
2006.  
 
At an international level, the UN Committee on the Rights of the Child in 1998, and again in 2006, added 
its voice to these cumulative calls to strengthen the position of children’s rights in the Constitution. 
 
Furthermore, there have been a large number of Supreme Court cases concerning child welfare, 
particularly over the past ten years, which serve to highlight the inadequacy of the current constitutional 
recognition afforded to the rights of children.  
 
Why we Need Constitutional Reform? 
The current provisions in the Constitution relating to children reflect the historical period in which it was 
written.  The Ireland of 1937 was a time when it was commonly held that children should be ‘seen and 
not heard’; where corporal punishment in schools was the norm, the ‘family’ was a marital family headed 
by the father; and there was concern that, in the context of the rise of communism and fascism in 
Europe, the State could pose a threat to individual rights. 
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Given the economic, social and cultural changes that have occurred over the past seventy years, the 
Constitution now needs to be amended to reflect more modern thinking about children.  Children are no 
longer viewed as the property of their parents – they are recognised as individuals in their own right, and 
their participation in society must be respected in line with their age and maturity.  
 
Over the past decade or so, there have been substantive improvements in terms of meeting the rights 
and needs of children.  However, one area that has yet to be addressed is the position of children’s 
rights in the Constitution. Strengthening the rights of children in the Constitution is not a theoretical 
exercise: it has the potential to have a real and positive impact on the lives of all children and their 
families in Ireland now and in the future.   
 
Children do, of course, already have rights under the Constitution: they enjoy the same fundamental 
rights as are granted to all individuals living in the State. What is lacking, however, is a sufficiently clear 
constitutional recognition of the specific needs of children which are different from, and additional to, 
those of adults.  Currently, children are almost invisible in the Constitution and this places significant 
restrictions on the legislation that may be enacted and on the judicial decisions. 
 
The courts interpret the legal status of individuals on the basis of the weight given to their rights under 
the Constitution.  Because the rights of children (as individuals rather than members of a family) are not 
explicitly stated in the Constitution, it is often not possible for their rights to be taken into account by the 
courts.  The inclusion of a statement that children have rights will provide the courts with the power to 
balance a range of rights – the personal rights of parents; the rights of the child; the rights of the family; 
and the rights of the State (as guardian of the common good) – but it will not create an automatic 
hierarchy of rights.   
 
At present the rights of children of marital and non-marital families are not treated equally in the 
Constitution.  A child born to married parents derives its rights from the provisions of Articles 41 and 42, 
whereas a child born to parents who are not married to one another derives its rights from the personal 
rights provision contained in Article 40.3.  The Alliance believes that the constitutional rights of all 
children should be protected irrespective of the form their family takes.  
 
The Constitution currently creates barriers to decisions being made in the child’s best interests in 
adoption, care, custody and access arrangements.  Although the principle of the ‘best interests’ of the 
child is provided for in both our private and public child care law, the courts must try to square these 
provisions with the constitutional protection of the family based on marriage.  Hence, despite our 
legislative provisions, there is an automatic presumption under the current constitutional provisions that 
the best interests of the child lie within the marital family.  This is of particular concern when the wishes 
of parents are in conflict with the interests of the child, as the courts should be able to base their 
judgment on what is deemed to be in the best interests of the child.   
 
The UN Committee Process 
I think it would be useful to spend a minute reflecting on the UN Convention on the Rights of the Child.  
Ireland ratified the UN Convention in 1992.  In so doing, the State confirmed to the international 
community its commitment to implementing the rights contained in the Convention.  In the fifteen years 
since ratification, Ireland has introduced a number of reforms in legislation, policy and practice, which 
serve to advance the implementation of the Convention.  However, during that period, it has also been 
increasingly recognised that full implementation will only take place if its principles and provisions are 
incorporated into domestic legislation and integrated into practice and service provision; this in turn will 
require an amendment to the Constitution.   
 
Over the past three years the Alliance has dedicated significant time and energy to the UN Committee 
on the Rights of the Child examination process of Ireland’s progress on children’s rights.  In March of last 
year, the Alliance compiled an NGO Shadow Report analysing the State’s progress over the past ten 
years.  A pre-sessional meeting and a plenary hearing were held before the UN Committee who 
subsequently issued their Concluding Observations last September.   
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Prior to this Plenary hearing, it had been eight years since the last examination of Ireland by the UN 
Committee and we believe that the preparation, consultations and engagement in this process generated 
a significant momentum, within the Government, civil service and NGO sector.  This momentum has 
played a key role in many of the recent advances in relation to children.  
 
In its Shadow Report, the Alliance singled out Constitutional change as the key measure needed to 
enable Ireland to fully implement the principles of the UN Convention.  The Ombudsman for Children and 
the Irish Human Rights Commission also recommended constitutional reform in their respective 
submissions to the UN Committee. 
 
At the Plenary hearing in front of the UN Committee, the Minister for Children, Brian Lenihan stated that 
the question of the rights of children in the Irish Constitution had featured in public discussion and was 
the subject of some consideration in Government.  The Minister indicated that he had embarked on an 
examination, on an article by article basis of the provisions of the Constitution as they impact on children. 
 
The announcement of Government’s intention to hold a referendum 
A significant step forward was taken last November when the Taoiseach announced the intention of the 
Government to hold a referendum to amend the Constitution so as “to put the rights of children in a 
central place.” The Taoiseach requested the Minister for Children, Brian Lenihan TD, to initiate a process 
of consultation and discussion with the other Dáil parties and with relevant interest groups. Minister 
Lenihan then invited the Children’s Rights Alliance to undertake a consultation with the non-
governmental sector to inform the Government’s formulation of the wording for a constitutional 
amendment.  
 
Following this invitation, the Alliance conducted a consultation amongst its members, as well as with 
other NGOs and interested individuals, culminating in the publication of a position paper on The 
Constitution and Children.  This report was presented to the Minister for Children on 9 January 2007. 
 
Perspective of the Alliance 
The Alliance’s Position Paper set out fourteen key principles that the Alliance recommended should be 
reflected in the proposed amendment.  These principles were: 

1. to include an express statement that children have individual rights  
2. to ensure that all children will be treated equally 
3. to include an express requirement that in all actions concerning children the best interests of the 

child shall be the paramount consideration 
4. to provide for the right of every child to be heard in matters that affect him or her and to have his 

or her views given due weight in accordance with age and maturity 
5. to respect the societal position and authority of parents and the family 
6. to include the right of every child to be cared for by his or her parents and to continuity in his or 

her upbringing 
7. to expressly state the right of every child to be protected from all forms of physical, emotional and 

sexual abuse or exploitation. 
8. to recalibrate Article 42.5 to enable the State to fulfil its duty to intervene when necessary to 

uphold the child’s rights. 
9. to empower the Oireachtas to enact laws that will allow for the adoption of children irrespective of 

the marital status of the child’s parents 
10. to provide for the right of every child to have his or her identity protected, and to know his or her 

parents, as far as is practicable.  
11. to define a child as any person up to eighteen years of age. 
12. to use the language of rights and be fully compliant with the UN Convention on the Rights of the 

Child. 
13. to express in clear language that will be unambiguous within a legal context and, as far as 

possible, will be relevant both now and in the future. 
14. to prohibit the conscription or recruitment of those under eighteen years into the armed forces. 

 
Addressing all of these diverse issues in one amendment would unfortunately be unmanageable given 
the need to attain public understanding and consent for each issue.   
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Some of the fourteen principles, whilst we believe that they should be afforded constitutional protection, 
can nevertheless be progressed through legislation.  In essence, the proposed amendment published by 
Government this week addresses issues where there is currently a constitutional block; in other words 
the issues require constitutional change before any progress can be made and where there is a fear that 
the existing or proposed legislation may be vulnerable to constitutional challenge.  
 
In an ideal world you would strengthen children’s rights in the Constitution by rewriting and reframing the 
provisions in relation to the family and to equality.  If I were to ask the question “How do I get children’s 
rights recognised in the Constitution?” one might answer “Well I wouldn’t start from here!” But the reality 
is that we do need to start from the current constitutional provisions and address the legacy that they 
have created.  Speaking from an NGO perspective, our member organisations work every day with 
children whose lives are negatively affected by the current constitutional provisions.  For example, we 
hear of children who must comply with custody orders that are unsuitable and in some case unsafe.    
 
Strengthening children’s constitutional rights is not an uncontentious issue, and I believe we should not 
underestimate the task of achieving public support for this referendum.  Many hold that the family should 
not be interfered with and that children should not be granted have rights as autonomous individuals.  
There is a huge fear that giving rights to children will mean taking rights from parents and the family.  In 
addition, the Irish public are traditionally cautious when it comes to constitutional reform. 
 
The Proposed Amendment 
I have no doubt that the eminent speakers to follow will explore further the detail of the wording of the 
proposed amendment and so I shall only give a brief overview by way of introduction as to my 
understanding of the proposed amendment which establishes a new Children’s Article, Article 42(A), 
containing seven substantive provisions.  
 
In essence, these boil down to four core issues: 

 

• to state that children have rights as individuals 

• to overcome roadblocks in the area of adoption 

• to put the best interests of the child at the centre of court decisions concerning the adoption, 
custody, guardianship of and access to any child, and 

• to strengthen our child protection measures 
 
More specifically, Provision 1 of the new children’s Article provides an explicit acknowledgment of the 
natural and imprescriptible rights of all children, irrespective of their parents’ marital status.  
 
Provision 2.1 restates the existing protection of children and parents that is already contained in Article 
42.5, but extends this provision to any children, thereby establishing a more uniform standard of 
protection.  
 
Provisions 2.2 and 3 address the current roadblocks within the care and adoption system.  Provision 2.2 
provides legal authority for the adoption of children who have been in care for substantial periods of time 
and where it is deemed to be in the child’s best interests.  Provision 3 provides that all children 
(including those from non-marital family units) are eligible to be voluntarily placed for adoption.  
 
Provision 4 enables the introduction of legislation to provide that the court shall endeavour to secure the 
best interests of children in any court proceedings relating to adoption, guardianship, custody or access.  
 
Provision 5.1 permits the introduction of legislation to allow for the collection and exchange of soft 
information relating to the endangerment, sexual exploitation or sexual abuse of children.  
 
Provisions 5.2 and 5.3 will allow for the introduction of legislation to create a zone of protection in 
respect of any offences against or in connection with children under the age of eighteen years.   
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In relation to sexual offences, this will enable the law to be restored to the position which existed before 
the Supreme Court decision in the CC case in May 2006.  By removing the defence of honest mistake in 
relation to age, this will ensure that the issue of consent cannot be raised and consequent cross-
examination of children in such cases will not be allowed.  
 
 
 
Alliance response to the Proposed Amendment  
The Alliance welcomes the publication of the Bill as a significant step in the right direction, which brings 
us closer to our goal of securing constitutional change that will make a real and positive difference to all 
children in Ireland.  We will shortly be holding a consultation meeting with our member organisations to 
review the likely impact of the proposed wording; and we will then take a formal decision on whether to 
support the amendment.  
 
By creating a new Article the amendment gives greater prominence to children.  In addition, a synergy is 
created by combining provisions which strengthen children’s rights and aim to protect children from 
abuse.  
 
At an initial reading it is clear that a number of issues still need to be addressed, no doubt these will be 
discussed in detail by the other speakers this evening.  There is a need to strengthen some of the 
provisions, in particular those relating to the best interests of the child, in order for them to a 
constitutional requirement rather than an enabling provision. 
 
Provision 5.2 and 5.3 as currently drafted enables the enactment of strict or absolute liability in relation to 
any offences against or concerning a child.  It does not limit these offences to those of a sexual nature.  
No argument has been made as to why the extension of this provision to other areas is necessary.  
There may be a fear that this provision could allow for the introduction of offences of strict liability in 
relation to the sale of cigarettes or alcohol to a child. 
 
Furthermore, in relation to the collection and exchange of soft information there is a need for robust 
legislation to ensure that the individual concerned is notified and has the opportunity to challenge the 
information to protect his or her right to a good name. In addition, legislative safeguards must be put in 
place to ensure the information is accurate and not the result of malicious or speculative allegations. 
There must also be strict controls on the dissemination of such information to ensure confidentiality and 
to prevent victimization. 
 
Life after the Referendum 
Unfortunately this amendment, regardless of the final wording, will not solve all ills.  I can’t retire yet!  
Reforming the Constitution is a fundamental step in creating an Ireland where children are respected and 
protected.  However, a constitutional amendment is only one step – albeit of critical importance: to make 
real the rights enshrined in the Constitution will require significant legislative change and additional 
investment of resources and services to ensure that all children in Ireland are safe, secure, educated, 
protected, and enabled to reach their full potential.   
 
It is hoped that constitutional, and consequent legislative, change will help to promote an attitudinal 
change that will ultimately impact on the operation of the legal system, the provision of services to 
support children and their families, and the evolution of administrative practices.  In addition, it is hoped 
that it will provide an important impetus to further progressing the implementation of the UN Convention 
on the Rights of the Child.  
 
If a referendum is passed, it would be need to be followed by the introduction of a comprehensive 
children’s rights act to enumerate the rights contained in the UN Convention, to ensure that all children in 
Ireland can realise their rights.  
 
Indeed, even the debate itself offers an important opportunity to raise awareness among politicians, 
decision makers and the general public about the rights and needs of children in Ireland.   
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Conclusion 
A momentum has built up on this issue, culminating in the publication last Monday of the Bill and the 
accompanying speeches delivered by the Taoiseach, Tánaiste and Minister for Children. This is an 
opportunity that must be seized to ensure that children’s rights remain on the political agenda long 
enough to secure the necessary constitutional and other changes.   
 
We all understand the urgency in creating a zone of protection and in allowing the exchange of soft 
information.  We should also be mindful that the absence of constitutional provisions means that the 
courts do not have clarity in relation to putting children’s rights at the heart of decisions that impact on 
the child.  The law in this area, Section 3 of the 1964 Guardianship of Infants Act is vulnerable to 
constitutional challenge.  
 
It was disheartening that within 48 hours of the publication of the amendment some are calling to 
postpone the debate on provisions relating to the rights of the child, citing that it was too complex to be 
debated within the allotted timescale.  These issues have been flagged since 1993.  Do we need to wait 
another fifteen years for the time to be right to debate these issues? Do we have to wait till another 
generation of children have grown up.  
 
I would urge that all those participating in this debate avoid the temptation to throw the baby out with the 
bath water.  Whilst the issue of children’s rights is complex it is not unreasonable to ask that we 
constructively debate the published wording and work together to find a way to strength children’s rights 
in the Constitution.  
 
The need for constitutional reform is clear – children growing up in Ireland in the twenty-first century 
deserve a Constitution that respects and recognises them as individuals; puts their best interests at the 
centre of decisions.  The road has been signposted since 1993; children should not be asked to wait any 
longer – the time for action is now. 
 
I look forward to the debate this evening which will no doubt focus on the specifics of the wording 
proposed and hope that it will be an opportunity for a constructive discussion.   
 
I would like to thank you for your time and attention this evening and I look forward to hearing the 
contributions of the other speakers and participating in the questions and answers session.   
 
******** 
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