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1. Will it weaken parents' rights? 

No.  On the contrary, it will strengthen parents’ ability to advocate for their children, given the 

inclusion of an express statement of the rights of children in Article 42.A.1.  This amendment is not 

an attack on parents or the family.  Parents will continue to have primary responsibility to care for 

their children and make decisions for them.   

 

The amendment includes an important statement that children have rights which the State must 

protect and vindicate.  Strengthening the rights of children in the Constitution will empower parents 

to ensure that their child’s rights are upheld by the State.  It will make the State more accountable.   

 

The amendment will not change the rights of the parents and the family, which are set out in Article 

40, 41 and 42.  The only change to these three key articles is a rewriting of Article 42.5 which 

empowers the State to intervene in family life where the parents fail their child.  Article 42.5 will be 

replaced by a similar, but more child-focused provision in the new Article (Article 42A.2.1).  To 

protect against over-intervention by the State, the new provision contains key safeguards by the 

inclusion of the phrases ‘exceptional cases’ and ‘proportionate’. 

 

2. Will it impact on the definition of the family, protection of marriage and abortion?  

The amendment wording for the Children’s Referendum is not amending Article 40 and Article 41 so 

it will have:  

• No impact on the definition of the ‘Family’ under the Constitution.  The ‘Family’ will 

continue to mean only a heterosexual, married couple 

• No impact on the special protection provided to the ‘Family’ under Article 41.3 

• No impact on the right of the unborn child which is protected under Article 40.3.3°. 

 

3. What about the State’s poor record in caring for vulnerable children? 

It is true that the State has failed children at risk and those in the care system in the past.  And so we 

absolutely need to improve the State’s response to vulnerable children.  This amendment is part of a 

package of reforms which are badly needed.  It is one step that we need to take.  

 

Unfortunately, the reality of life in Ireland is that a minority of children are not safe in their family 

home or the child’s family is unable to care for the child.  Because of this we continue to need the 

option of taking children into care to protect and support the child.  There are currently over 6,000 

children in care in Ireland and 91% of those are in foster care, often with a relative.  Taking children 

into care will continue regardless of whether we vote ‘yes’ or ‘no’ in this referendum.  

 

If we vote ‘yes’, the new wording in the Constitution will read that the State can only act by 

“proportionate means”.  This means family support and other options will have to be tried before a 

child can be removed into care.  Taking a child into care will be a measure of last resort.  
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If we vote ‘yes’, the new wording will refocus the existing constitutional provision (Article 42.5) to 

make it more child centred.  It will clarify how and when the State can step in to protect children.  It 

will shift the trigger of intervention from focusing solely on the parents’ failures to the impact of that 

failure on the child.  The new wording also includes important safeguards to protect against over-

intervention by the State, by including the phrases ‘exceptional cases’ and ‘proportionate’.  

 

4. Will this referendum lead to Forced Adoptions? 

No.  The amendment will enable certain children in long term foster care to be adopted by their 

foster families, thereby giving the child a ‘second chance’ of growing up in a loving and stable family 

environment.  Such a decision will not be made lightly – a high threshold of parental failure must be 

met, the parents’ failure must last for a continuous period of three years, there must be no 

reasonable prospect of the child returning home, and the adoption must be in the child's best 

interest.  The decision will be made in the High Court who will consider the rights of all those 

involved, including the rights of the birth parents.  The State will not be able to force a foster parent 

to adopt a child in their care.  Comparison with the UK are meaningless, we have completely 

different legal and policy systems. 

 

5. Will this referendum lead to forced vaccination of children? 

No.  This amendment will not lead to forced vaccinations on children as parents will continue to 

have primary responsibility to care for their children and make decisions for them (see Question 2 

above).  Intervention to override parent’s authority can only happen in ‘exceptional circumstances’.  

Parents will continue to decide on whether or not their children are vaccinated.  If the State wanted 

to introduce such a policy (and we stress there is no evidence of that) they would need to first bring 

in a law on the issue.  

 

6. Why do we need a change in the Constitution for children? 

Children already have rights under the Constitution.  But what is lacking from the Constitution are 

child-specific rights, which recognise the needs of children that are different from, and additional to, 

those of adults.  The lack of visibility for children in the Constitution, coupled with the express rights 

of the marital family, has placed restrictions on both the legislation that may be enacted and on the 

decisions of the courts.  This situation is compounded by a lack of consistency in judicial 

interpretation of a child’s personal rights under Article 40.3.  Furthermore, the Constitution is 

currently hampering the effective operation of the Adoption Act 2010, and other child care 

legislation is considered vulnerable to constitutional challenge. 

 

7. Do we need a referendum to bring about change? 

Yes, a referendum is needed to strengthen children’s rights.  The Joint Committee on the 

Constitutional Amendment on Children spent two years examining the issue.  They concluded that a 

referendum was needed.  The need for constitutional reform was first recognised in 1976 by the 

then Senator Mary Robinson.  Since then, a series of official reports have advocated constitutional 

change, including the Kilkenny Incest Investigation Report in 1993, the Commission on the Family in 

1998 and the All-Party Oireachtas Committee on the Constitution in 2006.   

 

8. Will it bring into the Constitution the UN Convention on the Rights of the Child?   

The amendment does not incorporate the UN Convention on the Rights of the Child into the 

Constitution.  It does, however, bring into our Constitution two principles which are contained in the 

Convention – the best interests of the child and hearing the views of the child.  Under the 

amendment, these principles will only apply in limited circumstances where a judge is making a 

decision in relation to child protection and care, adoption and family law issues of guardianship, 

custody and access. 

 

 


