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In essence this Referendum is aimed at strengthening the 
protections that the State can offer children. It aims to do so in the 
context of acknowledging in the Constitution the natural and 
imprescriptible rights of all children. The Bill restates the existing 
protection of children and parents already present in Article 42.5 
but extends that protection to all children. 
 
In this Referendum we are endeavouring to focus on protection by 
providing a legal authority for the adoption of children who have 
been in care for a substantial period of time, where this is in the 
best interests of those children.  And the changes proposed will 
also help to ensure that all children are eligible for voluntary 
adoption. 
 
From the perspective of my Department it will provide 
Constitutional backing, in the best interests of children, in any court 
proceedings relating to adoption, guardianship, custody or access.  
 
We also want to clear the way, without any cause for doubt, for the 
collection and exchange of information relating to the risk or actual 
occurrence of child sexual abuse.  In this context, my Department 
is already working on the development of legislation which will 
permit the disclosure by the Gardaí of so-called “soft information” 
in respect of persons who wish to work with children. 
 
When the Supreme Court in the CC case held that section 1(1) of 
the Criminal Law Amendment Act 1935 (which made it an offence 
to have unlawful carnal knowledge of a girl aged under 15 years) 
was unconstitutional the response of the Government to the 
understandable widespread concern raised was swift.   
 
First, the Criminal Law (Sexual Offences) Act 2006 was enacted 
on the 2nd of June 2006. It complied with the Supreme Court 
judgment by providing for a defence of honest belief as to the age 
of a child.  
 



Second, an all party Committee on Child Protection was 
established by resolutions of both Houses of the Oireachtas to 
engage in a process of consultation and reflect on the issues 
involved. That Committee reported on 30 November 2006. It 
recommended, inter alia, an amendment to the Constitution to 
permit the Oireachtas to enact laws providing for absolute criminal 
liability in respect of sexual activity with children. The Committee 
also recommended that the defence of mistake as to age should 
not be available to a person accused of an offence involving 
sexual activity with a child under 16 years of age.  
 
The Government is committed to the Report of the Committee and 
that commitment is reflected in the proposed amendment to the 
Constitution which allows the Oireachtas to enact laws providing, 
in respect of offences against or in connection with a child under 
18 years of age, that the offences be offences of absolute or strict 
liability. 
 
The Amendment will allow the Oireachtas to create offences of 
absolute or strict liability in respect of offences against or in 
connection with children. If the constitutional amendment is passed 
by the people, legislation will be introduced which will provide a 
zone of absolute protection for children aged under 16 years: this 
means, quite simply that no defence will be available to an 
accused person who has had sex with a child under 16 years of 
age. In addition, a regime of strict liability will apply in the case of 
older children aged 16 or 17 years. In other words, where age is 
an issue the onus will be on the accused to satisfy the court that 
he or she had reasonable grounds for believing that the child was 
aged 18 years or over. 
 
The question of the appropriate age of consent to sexual activity is 
not being addressed at this stage. We believe that this is more 
properly a matter for the next Oireachtas to decide in the context of 
the preparation of legislation arising from the recommendations of 
the Joint Committee on Child Protection. 
 
This amendment to the Constitution is, quite simply, about 
protecting our children.  It is an amendment that can and should be 
supported by all who place the welfare of children first. 
 
 


