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Irish Youth Justice Alliance 

c/o Children’s Rights Alliance, 4 Upper Mount Street, Dublin 2 

Tel: 01 662 9400; email: maria@cra.iol.ie 

 

27 March 2006 

 

Dear Committee Member, 

 

Re: Proposed Changes to the Children Act, 2001 under the Criminal Justice Bill, 

2004 

 

We the undersigned constitute the Irish Youth Justice Alliance (IYJA). The objectives 

of the Alliance are: 

• To work towards reforming the Irish youth justice system by promoting 

practices that are in line with international human rights standards;  

• To advocate for the full and immediate implementation and adequate 

resourcing of the Children Act, 2001; 

• To facilitate networking, research and information-sharing on issues related to 

youth justice between organisations and individuals throughout the Island of 

Ireland. 

In fulfillment of the above objectives, the IYJA wishes to comment on the proposed 

changes to the Children Act, 2001 contained in the Criminal Justice Bill 2004.  While 

some of the proposed amendments seek to simplify the implementation of the Act and 

are welcome, we are deeply concerned about other proposals insofar as they roll back 

on commitments made in the Children Act, 2001 and weaken the protections it 

afforded to the rights of children in conflict with the law. 

 

We thank you for your attention to this matter. 

 

Yours sincerely, 

 

Jillian van Turnhout, Chief Executive, Children’s Rights Alliance 

Dr. Ursula Kilkelly, Senior Lecturer, Faculty of Law, University College Cork 
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Rick Lines, Director, Irish Penal Reform Trust 

Tanya Ward, Senior Research & Policy Officer, Irish Council for Civil Liberties 

Eugene Quinn, Director, Jesuit Centre for Faith and Justice 

Liam O’Dwyer, Executive Director, Irish Youth Foundation 

Peter McVerry sj, Director, Arrupe Society 

Paul Gilligan, Chief Executive, Irish Society for the Prevention of Cruelty to Children 

Mary Cunningham, Director, National Youth Council of Ireland 

Fergus Finley, Chief Executive, Barnardos 

Declan Jones, Chief Executive, Focus Ireland  

Sean Love, Executive Director, Amnesty International (Irish Section) 

James O’Leary, Chief Executive, National Association of Travellers Centres 

Deirdre Bigley, Copping On 

Sian Muldowney, Coordinator, Inner City Organisations Network (ICON) 

Michael McLoughlin, Youth Work Ireland 

Louise Cadwell, Coordinator of Drugs Initiative, Catholic Youth Care 

Dr. Paul O’Mahony, Psychologist and Criminologist, Trinity College Dublin 

Roisin Webb, Barrister 

Teresa Blake, Barrister 

Mary Ellen Ring, SC 

Geoffrey Shannon, Solicitor 

Pol O’Murchu, Solicitor 

Catherine Ghent, Solicitor 
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The Compatibility with Ireland’s International Obligations  

of the Changes to the Children Act, 2001  

under the Criminal Justice Bill, 2004 
 

The Criminal Justice and Children Bill, 2004 proposes 93 amendments to the 

Children Act, 2001.  Some of the amendments aim to simplify the implementation of 

the Act and these are to be welcomed.  However, we have deep concerns in relation to 

many of the proposed amendments. Apart from the lack of wisdom involved in 

substantially amending a piece of legislation which has not yet been fully 

commenced, there is the concern that many of the proposed amendments are 

incompatible with Ireland’s obligations under the UN Convention on the Rights of the 

Child and the European Convention on Human Rights, and with international best 

practice.  For the purposes of this document, the amendments are grouped under the 

following headings: 

 

1. The age of criminal responsibility; 

2. Anti-social behaviour and amendments to the Garda Diversion Programme; 

3. The detention of children. 

 

1. Age of Criminal Responsibility  

 

The Proposed Amendments 

Part 5 of the Children Act 2001 raises the age of criminal responsibility to  12 years.  

This part has never been commenced.  The Irish Youth Justice Alliance welcomes the 

fact that under the amendments, Part 5 of the Children Act, 2001 is to be commenced 

within three months of the coming into force of the Criminal Justice Bill 2004.   

 

A number of other fundamental amendments to Part 5 of the Children Act 2001 raise 

concern however:  

 

• First, it is proposed to amend s 52 of the Children Act, 2001 to raise the age of 

criminal responsibility to only ten years in cases of children alleged to have 

committed rape, aggravated sexual assault, murder or manslaughter.  Twelve 
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years will be the age of criminal responsibility (as provided for in the 2001 

Act) in all other cases.  

• Second, it is proposed to amend the wording of section 52 of the Children Act, 

2001 (which previously held that ‘it shall be conclusively presumed that no 

child under the age of 12 years is capable of committing an offence’) to refer 

instead to the fact that no child under 12 years will be charged with an offence.  

The reference to ‘capacity’ has been removed.  

• Third, the rule of doli incapax has been abolished. This principle, set out in 

Article 52 (2) of the Children Act, 2001, placed on a statutory basis the 

common law presumption that a child between the age of 12 and 14 years is 

incapable of committing an offence because he/she did not have the capacity 

to know that the act or omission concerned was wrong.  As a rebuttable 

presumption, this provision had the effect of raising the age of criminal 

responsibility to 14 years.  However, it is now proposed to abolish this 

principle altogether and to replace it with a requirement that the Director of 

Public Prosecutions (DPP) must consent or take action with respect to charges 

against children under 14 years.  This gives the power to the DPP to prosecute 

a child, rather than to reserve to the Children Court the matter of whether the 

child had capacity to commit the offence in question.  There is no statutory 

obligation placed on the DPP to act in the best interests of the child, or to 

uphold the principles of youth justice in the fulfilment of its duties in this area.   

• Fourth, despite raising the age of criminal responsibility to 12, the 

amendments propose to admit to the Diversion Programme children aged 10 

and 11 years who meet the normal criteria for admission (re accepting 

responsibility for the behaviour and consenting to be cautioned).  

• Finally, section 54 of the Children Act 2001, which provides that where a 

child under 14 years is responsible for an act or omission which would 

constitute an offence (where he is proven to be doli incapax) any person who 

aids, abets, counsels or procures the child shall be guilty of an offence – has 

been repealed. 
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Compatibility with International Standards 

The age of criminal responsibility is a complex issue which raises legal and policy 

issues regarding the question of capacity (when does a child has the legal capacity to 

commit an offence) and policy (at what age does Ireland as a society deem the 

criminal justice system the appropriate place for dealing with young offenders).  

Ireland’s low age of criminal responsibility (seven years at common law) has been 

roundly criticised by national and international bodies, including the UN Committee 

on the Rights of the Child in 1998
1
 and the recommendation to raise the age to twelve 

years has been made by many bodies following lengthy deliberation and careful 

consideration of the issue.
2
  Despite this, the proposed amendments do not appear to 

be based on any reasoned or evidence-based analysis of the psychological 

development of children in Ireland, or the level of serious crime among this age 

group.  In fact, they are clearly political decisions. 

 

Article 40(3)(a) of the Convention on the Rights of the Child requires that states 

establish a minimum age below which children shall be presumed not to have the 

capacity to infringe the criminal law.  According to the Beijing Rules, that age ‘shall 

not be fixed at too low an age level, bearing in mind the facts of emotional, mental 

and intellectual maturity’.
3
  While neither instrument advocates a particular age, the 

Commentary to the Beijing Rules notes that fixing the age at too low a level risks the 

issue of responsibility being meaningless.  It also advises that there is a ‘close 

relationship’ between the notion of responsibility for criminal behaviour and other 

social rights and responsibilities (such as marital status and civil majority).  These 

principles clearly advocate an age of criminal responsibility at the higher end of the 

scale.  The Committee on the Rights of the Child expressed concern at Ireland’s low 

age when considering Ireland’s implementation of the CRC in 1998.  During its 

meeting with the Government delegation, the Committee criticised the Government’s 

decision to raise the age to 10 saying it was ‘insufficient’ given the ‘drastic 

consequences’ that children may face when they come into contact with the criminal 

justice system.
4
 

 

In addition to the inconsistency with the Convention on the Rights of the Child, there 

is a serious issue as to whether setting the age of criminal responsibility at 10 will be 

compliant with the European Convention on Human Rights.
5
 In this respect, the 
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European Court of Human Rights has left open whether trying a young child could 

constitute inhuman and degrading treatment under Article 3 of the Convention.  

Moreover, it is also difficult to see from the judgments of the Court (see T v UK, V v 

UK in 1999 and SC v UK in 2004) how an adult court (such as the Central Criminal 

Court) can be adapted sufficiently to ensure that children as young as 10 receive a fair 

trial and are sentenced in accordance with the principles of youth justice. 

 

The current proposals are problematic for all of these reasons.  They appear out of line 

with international approaches to the age of criminal responsibility – other than 

England and Wales, very few states use an age under 12 years – and give little or no 

consideration to what is in the child’s best interests.  They also appear to be 

inconsistent with Article 40 (1) of the CRC which provides for the right of every child 

charged with or convicted of infringing the penal law to be treated in a manner 

consistent with the promotion of the child’s sense of dignity and worth, which 

reinforces the child’s respect for the rights and freedoms of others, and which takes 

into account the child’s age and the desirability of promoting the child’s reintegration 

and the child’s assuming a constructive role in society.    

 

Recommendations 

The IYJA supports the insertion of paragraph (aa) to section 52(2) of the Children Act 

2001 but recommends the deletion of the other amendments of section 52 
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2. Anti-Social Behaviour and amendments to the Garda Diversion 

Programme 

 

The proposals in the Criminal Justice Bill raise a number of concerns with regard to 

efforts to tackle what has become known as anti-social behaviour.  There are three 

issues here:  

 

1. The introduction of Anti-Social Behaviour Orders including a preliminary 

stage of warnings and Good Behaviour Contracts; 

 

2. The extension of the Diversion Programme, under Part 4 of the Act, to deal 

with anti-social behaviour; 

 

3. The removal in certain circumstances of the right of the child to have their 

privacy protected when an Anti-Social Behaviour Order has been made. 

 

2.1 ASBOs and Good Behaviour Contracts 

 

The Proposed Amendments 

The new part 14 of the Children Act, 2001 deals with Anti-Social Behaviour Orders 

(ASBOs) in respect of children between the age of 12 and 18 years.  Section 272(1) 

defines anti-social behaviour as behaviour that caused or was likely to cause 

(b) serious fear, intimidation or distress, or 

(c) persistent danger, injury, damage, loss, fear, intimidation or distress 

resulting in 

the serious impairment of the enjoyment of life or property by that person or 

persons 

to one or more persons. 

 

Section 272(3) provides that based on a report to him/her by a Garda in his/her area, 

the Superintendent may convene a meeting to discuss the anti-social behaviour of a 

child where:  

(i) the child has behaved in an anti-social manner 
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(ii) is likely to continue to do so 

(iii) the child has not committed previous anti-social behaviour for which 

warnings were given to him/her by a member of an Garda Síochána or 

(iv) if the child has committed previous anti-social behaviour, the 

Superintendent considers it would be beneficial in preventing further ant-

social behaviour by the child. 

 

The Garda shall only make a report to the Superintendent after giving a warning to the 

child. 

 

The meeting shall involve the child, his/her parents, the Garda who gave the warning 

and the Juvenile Liaison Office (JLO) (if the child is in the Diversion Programme), 

the Superintendent can request the attendance at the meeting of anyone he thinks 

would be of assistance to the child and also a member of the local policing forum. 

 

Under section 272(6) the meeting shall discuss the child’s behaviour.  If the 

Superintendent is of the view that the child has committed anti-social behaviour he 

shall explain to the child and his parents in simple language what the behaviour is and 

what its effects are.  The child shall be asked to acknowledge the behaviour has 

occurred and be asked to stop.  The parents shall also be asked to acknowledge the 

behaviour and to undertake to take steps to prevent it.  If this happens, a Good 

Behaviour Contract, shall be drawn up and where practicable signed by parents and 

the child.  It shall be for a period of no more than six months but may be extended by 

a further three.  The adherence of the child shall be reviewed by the Superintendent at 

a time and at such frequency as seems appropriate in the circumstances.  If the child 

has not committed any further anti-social behaviour, no further action may be taken.  

If he has, or in the opinion of the Superintendent and the parents, is in danger of doing 

so, the meeting can be reconvened and the terms of the Contract renewed if the 

parents and the child agree.  Nothing shall prevent a second or subsequent Good 

Behaviour Contract being drawn up. 

 

In certain circumstances – where a Good Behaviour Contract would not be 

appropriate or a meeting was convened but the child or parents would not agree or 

where the child breached the contract by committing anti-social behaviour – the 
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Superintendent may refer the child to the Diversion Programme or, where this would 

not be appropriate, make an application to court for an Anti-Social Behaviour Order. 

 

Section 273 provides for Anti-Social Behaviour Orders (ASBOs).  On application to 

the District Court by a Garda of at least Superintendent rank (application must include 

the extent to which the child has been subjected to the preventive steps under section 

272) the Court may make an ASBO if it is satisfied that: the child is over 12 years, 

notwithstanding the application of the above procedures has continued or is likely to 

continue in an anti-social manner, the complaint is reasonable in all the circumstances 

and such an order is necessary to protect a person(s) or his/her property from the 

child.  These proceedings are civil in nature.  In deciding whether these requirements 

are met the court shall have regard to:  

(a) the particular circumstance of the person affected, and whether the 

behaviour would have the same effect on a reasonable person in such 

circumstances 

(b) the number of occasions on which the behaviour has occurred 

(c) the likelihood of recurrence 

(d) the need for a proportionate response, and 

(e) the application of the principle of minimum interference. 

 

The order can be valid for a maximum of two years although a temporary order can be 

made for a period of one month pending the determination of the application for the 

ASBO.  The order can be varied or discharged by the Court on application by the 

child, his/her parents, the Garda (can also be discharged with the consent of both 

parties).  Notice of an application for an ASBO or a request to vary or discharge it 

shall be given by one party to the other.  An Order shall not be made, varied or 

discharged unless the person has had the opportunity to be heard and to cross examine 

any witnesses.  An ASBO may be made by a District Judge in the district where the 

child resides.  Any child behaving in conflict with an ASBO can be arrested without 

warrant.  Breach of an ASBO triggers section 96 of the Children Act, 2001 which sets 

out all the relevant sentencing powers (detention and community sanctions) in Part 9 

of the Act. 
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Compatibility with International Standards 

While the above mechanism addresses some of the concerns previously expressed by 

non-governmental organisations and practitioners and raised by Ireland’s international 

obligations, some serious problems remain.  In particular, the integration of ASBOs 

into the Children Act, 2001 equates them with criminal behaviour and sanctions 

despite the fact that they address (or are supposed to address) behaviour which is anti-

social and not criminal.  The fact that ASBOs are accompanied by a further system of 

warnings and the overall extension of the Diversion Programme to include anti-social 

behaviour means that what is proposed has the potential to be even broader in reach 

(and in net widening effect) than the UK system.    

 

Regarding the UK experience, it is well documented that ASBOs are inconsistent with 

the European Convention on Human Rights and the Convention on the Rights of the 

Child for the following reasons:  

• They are contrary to the UN Guidelines for the Prevention of Juvenile 

Delinquency, 1990 (the Riyadh Guidelines).  Paragraph 5 of the Guidelines 

highlights the need for progressive delinquency prevention policies, which 

avoid criminalising and penalising a child for behaviour that does not cause 

serious damage to the development of the child or harm to others.  Rather than 

adopting punitive responses, states are encouraged to adopt measures to 

address such behaviour which should be consistent with respect for the rights 

of the child, should be a holistic, multi-agency response which supports the 

child and his/her family and should protect the privacy of the child; 

• They involve the imposition of penal sanctions for the breach of an order 

made in civil proceedings (without the protections of due process) thereby 

blurring the line between the civil and the criminal law;  

• ASBO conditions frequently involve a disproportionate interference with 

personal and private rights, and civil liberties; 

• They are contrary to international standards on youth justice which require the 

diversion of young people from offending behaviour, from the criminal justice 

system and from custody except in exceptional circumstances; 
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• Provisions regarding the limited privacy rights of young people run contrary to 

international provisions which recognise the child’s right to have his/her 

privacy fully respected at all stages of proceedings. 

 

2.2 Extension of the Diversion Programme 

 

The Proposed Amendments 

Section 19 amends the objectives of the Diversion Programme by adding  

(b) to divert from committing further anti-social behaviour any child who 

accepts responsibility for his or her anti-social behaviour. 

 

Effectively, therefore, it extends the Diversion Programme to young people who have 

committed anti-social rather than criminal behaviour.  This is largely due to the 

introduction of ASBOs into the Act insofar as children alleged to have committed 

anti-social behaviour are to be diverted to the Programme before an application for an 

ASBO is made.  Nonetheless, the decision to extend the Diversion Programme to 

include behaviour which is not criminal in nature is a serious extension of Garda 

powers so as to enable intervention in the lives of children and young people from the 

age of 10 years with respect to behaviour that is not criminal in nature.   

 

Compatibility with International Standards 

International standards – notably Article 40.3 of the UN Convention on the Rights of 

the Child and the UN Standard Minimum Rules for the Administration of Juvenile 

Justice (the Beijing Rules) – promote the diversion of young people from the criminal 

justice system as long as their rights are protected.  Moreover, Rule 4 of the UN 

Guidelines for the Prevention of Delinquency (the Riyadh Guidelines) states that 

‘policies for the prevention of delinquency… should avoid criminalizing and 

penalizing a child for behaviour that does not cause serious damage to the 

development of the child or harm to others’.  The Guidelines go on to recognise that 

in the predominant opinion of experts, labelling a young person as ‘deviant’ or 

‘delinquent’ often contributes to the development of a consistent pattern of 

undesirable behaviour by young persons. These international standards also 

recommend that community-based services and programmes be developed for the 

prevention of juvenile delinquency and that formal agencies of social control, ie the 
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police, are utilised only as a means of last resort.  Rule 5 requires that policies and 

measures designed to address the disruptive behaviour of young people should take 

into account that youthful behaviour that does not conform to overall social norms 

and values is often part of the maturation and growth process, and tends to disappear 

spontaneously in most individuals with the transition to adulthood. Similarly, the 

Beijing Rules highlight the principle that formal intervention in the lives of young 

people should be minimised (Rule 1.3).  

 

Extending the remit of the Diversion Programme is clearly inconsistent with these 

principles and risks bringing into the criminal justice system – of which An Garda 

Síochána are part – children who have not committed a criminal offence.  

Notwithstanding that the Programme may already be used in this manner, this formal 

extension of the Programme has serious net-widening potential, given that it means 

that children who have not committed a criminal offence will be brought into formal 

contact with An Garda Síochána. In this way, it risks exacerbating rather than 

alleviating the problem of youth crime. 

 

2.3 Admissibility of Evidence as to Involvement in the Programme   

 

The Criminal Justice Bill 2004 also proposes to amend the Children Act, 2001 by 

making it admissible to introduce evidence as to the child’s involvement in the 

Diversion Programme in subsequent criminal proceedings.  This quid pro quo – the 

child accepts responsibility for his or her behaviour and agrees to be cautioned under 

the Programme while the State agrees not to prosecute him or her in respect of the 

offence – is at the heart of any diversion scheme, the Garda Programme included. 

This approach encourages young people to submit to the Programme by guaranteeing 

that the offence in respect for which they were admitted to the Programme (usually a 

first and minor offence) will not be held against them.  It is an important first chance 

to stay out of the criminal justice system which recognises the harm that such 

involvement may cause.  The proposed amendment has the potential to undermine the 

entire basis of the Diversion Programme insofar it allows information regarding 

offences for which the child was neither charged nor convicted to be admitted in 

evidence in subsequent criminal proceedings.  This is also arguably contrary to the 

child’s right to due process under both Article 40 of the Convention on the Rights of 
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the Child and Article 6 of the European Convention on Human Rights.  More 

importantly, perhaps, it threatens to undermine an effective part of the Irish youth 

justice system to pursue an objective that is unclear. 

 

2.4 The Right to Privacy 

 

The Proposed Amendments 

Under the amendments, section 93 of the Children Act, 2001, which prevents the 

media from publishing or broadcasting details as to the child’s identity, has been 

amended to provide for such publication where ‘it is in the public interest to remove 

or relax these requirements’ and where the child is the subject of an order under 

section 273 (an ASBO) whose enforcement requires these provisions to be dispensed 

with.  The requirement on the court to explain the reasons for its decision in open 

court has been retained.  It is thus proposed in certain circumstances to remove or 

restrict the child’s right to have his or her privacy protected when an Anti-Social 

Behaviour Order has been made.  This involves an amendment to the right to privacy 

which children enjoy when before the Children Court, and represents a weakening of 

children’s rights as set out in the Children Act, 2001. 

 

Compatibility with International Standards 

According to Article 40.3 of the CRC, children convicted of a criminal offence have 

the right to have measures taken that are in their best interests and that promote the 

chances of their successful rehabilitation and reintegration into society. More 

specifically, Article 40 (b) (vii) of the CRC provides that juveniles have the right to 

have their privacy respected ‘at all stages of the proceedings’.  The current proposals 

clearly conflict with this requirement.  Moreover, Rule 8 of the Beijing Rules 

provides that the juvenile’s right to privacy shall be respected at all stages in order to 

avoid harm being caused to her or him by undue publicity or by the process of 

labelling, and also requires that no information that may lead to the identification of a 

juvenile offender be published.  The Commentary to Rule 8 explains the importance 

of protecting the juvenile from stigmatisation and the detrimental effects resulting 

from the permanent identification of a young person as ‘criminal’.  It also highlights 

the adverse effects that may result from the publication in the media of details of the 

case including the names of young people against whom there has been either an 
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allegation or conviction.  Rule 17 supplements Article 3 of the CRC insofar as it 

provides that the well-being of the juvenile shall be the guiding factor in the 

consideration of her or his case. 

 

Further issues arise in the context of Article 6 of the European Convention on Human 

Rights, which provides that the press and public may be excluded from all or part of 

the trial where the interests of juveniles so require.  This is clear recognition of the 

negative impact that publicity may have on the rights of a juvenile.  Evidence from 

the UK where the decision to reveal the identities of the two boys convicted of the 

murder of James Bulger resulted in a subsequent, life-long injunction to protect their 

privacy demonstrates the damage that can be caused by publicity and the extreme 

measures that may be required to undo this harm. 

 

The release to the public of information revealing the identity of a young person 

convicted of crime thus runs counter to Ireland’s international obligations and 

breaches a number of international standards.  If it is inconsistent with Ireland’s 

international obligations to fail to protect the rights of the child charged with a 

criminal offence, it is even clearer that revealing the identities of children against 

whom an ASBO has been made (in relation to behaviour that is not criminal) is, 

similarly, in breach of these standards. 

 

In addition, ‘naming and shaming’ children against whom an ASBO has been made 

may place the child at risk.  In particular, revealing the identities of children found to 

have committed anti-social behaviour may place the child at risk of bullying or 

punishment in his or her community.  It may also place his or her family, including 

siblings at risk of harm, including eviction. 
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3. Detention of Children 
 

A number of issues arise with respect to the Bill’s proposals regarding the detention 

of children: 

 

1. The weakening of provisions for the inspection of Children Detention Schools; 

 

2. The insertion of an amendment to require the court to take into account the 

child’s educational needs when deciding on the length of detention; 

 

3. The removal of the duty under the Children Act, 2001 to separate children 

detained on remand from those detained following conviction;  

 

4. The failure to make immediate provision for the closure of St Patrick’s 

Institution. 

 

3.1 Inspecting Children Detention Schools 

 

The Proposed Amendments 

It is proposed to repeal s 185 of the Children Act, 2001 (establishing an Inspector of 

Children Detention Schools) which was never commenced, and to replace it with 

provision to allow inspections be carried out by an ‘authorised person’ (who shall 

have a proven expertise in inspecting residential accommodation for children) 

appointed by the Minister for Justice, Equality and Law Reform.  The principal 

changes proposed appear to be that ‘the authorised person’ must only carry out an 

inspection every 12 months (the Inspector of Children Detention Schools was to carry 

out inspections every six months).  Whereas the Inspector had to ‘pay particular 

attention to the conditions, the treatment of the child and the facilities’, now the 

authorised person must only ‘have particular regard to’ those factors.  The emphasis 

in the new proposal is on policies and practice whereas in the previous provision it 

was broader in focus.  The question of the morale of staff and children is omitted from 

the proposed amendment.  This is a serious weakening of the Children Act, 2001.  
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Compatibility with International Standards 

While the CRC does not contain specific provisions relevant to the inspection of 

detention facilities, the UN Rules for the Protection of Juveniles deprived of their 

Liberty are unequivocal about what is required.  Rule 72 provides that: 

‘Qualified inspectors or an equivalent duly constituted authority not belonging 

to the administration of the facility should be empowered to conduct 

inspections on a regular basis and to undertake unannounced inspections on 

their own initiative, and should enjoy full guarantees of independence in the 

exercise of this function.  Inspectors should have unrestricted access to all 

persons employed by or working in any facility where juveniles are or may be 

deprived of their liberty, to all juveniles and to all records of such facilities.’   

 

While the ‘authorised person’ would appear to have the necessary power to access the 

facility, its records, its staff and its young people as part of his or her annual 

inspection duties, the proposed amendments do not require that the ‘authorised 

person’ is independent from the facility.  

 

The proposal to repeal section 189 regarding an annual report of the inspector is 

problematic.  While the ‘authorised person’ may hear complaints by children in 

carrying out his or her functions under section 186, he or she does not appear to have 

a duty to speak to the children as part of the annual investigation or when requested to 

carry out an investigation by the Minster. 

 

Contrary to Rule 77 of the UN Rules, which requires the establishment of an 

independent office (ombudsman) to receive and investigate complaints made by 

juveniles deprived of their liberty and to assist in the achievement of equitable 

settlements, the proposed amendments do not remedy the exclusion in the remit of the 

Ombudsman for Children whose office cannot investigate complaints made by 

children in detention.  Nor do the amendments give this role to the ‘authorised 

person’.  
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3.2  Length of Detention and the Child’s Educational Needs 

 

The Proposed Amendments 

The new proposals require that children sentenced to detention serve a sentence of 

between three months and three years.  In addition, the court is required to take into 

account the child’s educational needs when deciding on the length of detention.  This 

would appear to suggest that children who have experienced educational disadvantage 

could receive longer sentences in order to have their educational needs addressed in 

detention.  

 

Compatibility with International Standards 

The most well established principle of youth justice is that children must be detained 

only as a measure of last resort and for the shortest appropriate period of time.  This is 

recognised in Article 37(b) of the CRC, as well as Rule 19.1 of the Beijing Rules.  

Underlying this principle is the recognition that the adverse influences of detention on 

young people cannot be outweighed by treatment efforts.  Moreover, the negative 

effects, not only of loss of liberty, but also of separation from family, community and 

the usual social environment, are more acute for young people than adults because of 

their early stage of development.  For these reasons, international treaties and 

guidelines restrict detention in both quantity (‘last resort’) and in time (‘minimum 

necessary period’) and assert the basic guiding principle that a young person should 

not be detained unless there is ‘no other appropriate response’.
6
  Standards also 

provide that the deprivation of liberty shall not be imposed unless the child is 

convicted of a serious act involving violence against another person or of persistence 

in committing other serious offences.
7
 

 

Section 96 of the Children Act, 2001 sets out mandatory sentencing principles for 

courts concerned with children and require that, during the sentencing process, they 

take into account a whole range of factors relating to the child’s educational needs, his 

or her need to maintain contact with family etc.  The principle of detention as a last 

resort is a further mandatory principle in this respect, central to the court’s choice of 

sanction.  The Act sets out no guidance as to the duration of the sanction chosen 

although it is to be presumed that constitutional principles of proportionality – 



 18

achieving a balance between the offence and the circumstances of the accused – 

apply.  

 

In this context, it is not clear how the proposed section 150(2), which requires the 

court to take into account the child’s educational needs when deciding the length of 

detention, fits with the requirements outlined.  Moreover, it would appear to be 

contrary to Ireland’s international obligation to minimise the duration of a child’s 

detention.  It would also appear to undermine the duty of equal protection of the law 

insofar as two children convicted of the same offence may get different sentences 

because of their educational backgrounds.  Similarly, it is contrary to best practice 

which advocates that using the juvenile justice system primarily to try to re-educate 

young offenders is not realistic and causes too many problems with regard to legal 

safeguards.   

 

3.3  Detention of Children on Remand 

 

The Proposed Amendments 

The Bill proposes to repeal section 88 of the Children Act, 2001 which required the 

establishment of separate places of detention for children detained before trial and 

instead makes provision for children of all ages to be remanded to a place so 

designated by the Minister for Justice, Equality and Law Reform.  The duty to keep 

children on remand separate from committed children is limited to ‘as far as possible’ 

and specific provision is made to allow children to be remanded to St Patrick’s 

Institution. 

 

Compatibility with International Standards 

Rule 17 of the UN Rules for the Protection of Juveniles Deprived of their Liberty 

provides that pre-trial detention shall be limited to exceptional circumstances.  When 

it is used, the Rules require that such children be separated from convicted juveniles.  

With respect to the use of St Patrick’s Institution for pre-trial detention, Article 37 of 

the CRC, to which Ireland did not enter a reservation, prohibits the detention of 

children alongside adults.  Both proposed amendments are incompatible with these 

standards. 
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3.4 St Patrick’s Institution 

 

Part 10 of the Children Act, 2001 provides for the establishment of Children 

Detention Centres to detain those over 16 years of age and for the removal of children 

from adult prisons and places of detention.  However, this part of the Act was never 

commenced.  The Criminal Justice Bill 2004 proposes to amend the Children Act, 

2001 to place all children in detention facilities – principally Children Detention 

Schools – under the remit of the Department of Justice, Equality and Law Reform.   

 

While it is welcome that all children are finally to be detained separately from adults 

in line with Ireland’s international obligations, it is extremely worrying that no time 

scale has been given for the closure of St Patrick’s Institution, which currently 

accommodates boys between the ages of 16 and 21 years.  The fact that the proposed 

amendments include express reference to St Patrick’s Institution make it highly 

unlikely that the facility will be closed in the near future.  In this regard, it has been 

suggested that transferring boys currently in St Patrick’s Institution to the Children 

Detention Schools is a process which will take at least ten years.  Apart from the 

concerns voiced by the Inspector of Prisons, among others, for the educational and 

physical welfare of young people in St Patrick’s, Ireland is operating in clear and 

continuous breach of its commitments under Article 37 of the Convention on the 

Rights of the Child, which requires that children be detained separately from adults.   
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Endnotes 

                                                
1
 Committee on the Rights of the Child, Concluding Observations: Ireland, 4 February 1998, 

CRC/C/15.Add 85 (available at www.ohchr.org)  

2 In 1970, the Kennedy Report recommended the age be raised to 12; the 1981Task Force on 

Child Care Services were split on the matter and the Dáil Select Committee on Crime also 

recommended 12 years. 

3
 Rule 4, United Nations Standard Minimum Rules for the Administration of Juvenile Justice 

(the Beijing Rules) adopted by General Assembly resolution 40/33 of 29 November 1985 

(available at www.ohchr.org)  

4 UN Doc CRC/SR437 Summary Record of the 437th Meeting of the Committee on the Rights 

of the Child: Ireland 03/02/98, para 8. 

5
 This age was not found to breach article 3 of the European Convention on Human Rights in 

the cases of T v UK and V v UK, 16 December 1999. However, five judges dissented from 

the judgment of the Court on this issue with reference to the relatively higher ages applied by 

other ECHR states. 

6
 See the commentary to Rule 19 of the Beijing Rules. 

7 Rule 17 (1)(c). 


