
Yes for Children, The Children’s Referendum and Disability Page 1 

 

The Children’s Referendum 

and Disability 

 

QUESTION 1: Will the Amendment Benefit Children with 

Disabilities?  

Children with disabilities are not provided with any explicit rights under the 

amendment. However, they will benefit from the amendment, if passed, in a 

number of ways. 

1. Individual Rights: The first provision, Article 42A.1 recognises that all 

children have rights and pledges to protect those rights by law. It applies 

to all children, including those with disabilities. The 2006 Census figures 

recorded 42,021 children in Ireland have a disability.  

Article 42A.1 will allow the courts to identify rights for children on a case-by-

case basis. It will enable the courts to develop new thinking in relation to 

children’s rights and to break with past decisions, some of which have 

resulted in bad outcomes for children. Over the years, many families of 

children with disabilities have sought a legal remedy for a breach of their 

child’s rights and have often been disappointed by the court’s response. 

Depending on how the judiciary and the Oireachtas interpret the 

amendment, Article 42A.1 could be used to identify rights for children with 

disabilities and bring clarity to this area, which has often been the subject of 

complex and lengthy legal proceedings. It is not possible to say (prior to 

judicial/Oireachtas interpretation) if the amendment will improve a child’s 

access to services but if passed, children with disabilities will clearly have 

rights as individuals under the Constitution and this could be used creatively 

to bring about positive change – in a sense it is all to play for.  
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2. Over-represented in the care system: Children with disabilities are over-

represented within the care system, hence, the amendment provisions 

which improve the care system and its proceedings will be of particular 

relevance to children with disabilities. For example:  

Article 42A.4.1 will ensure that decisions in child care proceedings will be 

determined with the best interests of the child as “the paramount 

consideration”, and under Article 42A4.2 that the views of the child will be 

considered in the decision making process. The provision on the views of 

the child refers to a child “who is capable of forming his or her own views”. 

This phrase is broadly framed so it will cover a child with a disability who 

may be able to ‘form’ a view but may need help to ‘express’ that view.  

Article 42.2 provides that children may have the opportunity of being 

adopted, where their parents have met a high threshold of failure 

(effectively the child has been abandoned) and Article 42.3 provides that 

any child can be voluntarily placed for adoption. These provisions allow for 

the possibility of a permanent care solution for a child where a return to the 

birth parents is not a viable option. There are benefits to any child of 

achieving a permanent and stable solution to their care needs. Such 

benefits will be particularly important for a child with a disability who faces 

additional difficulties associated with their disability, such as health, 

education and social development.  

3. Knock-on impact of the referendum: If the amendment is passed by a 

clear majority and with a high turnover, it will provide a strong message to 

the Government that the People care about children and it will thus:  

• strengthen the hand of the relevant Minister and advocates seeking 

investment in children’s services 

• help foster a spirit of respect for children and their rights within society 



Yes for Children, The Children’s Referendum and Disability Page 3 

 

QUESTION 2: How will the Amendment Affect State Intervention in 

Families where a Child or Parent has a Disability? 

The amendment provisions in relation to child protection and adoption relate to all 

children, including those with disabilities. 

Often a family may struggle to cope with the demands involved in caring for a child 

with a serious disability, or to manage the behaviour of their child who has a 

disability. In addition, parents with disabilities may fear that their child will be taken 

into the care system if they are deemed unable to care for the child. 

The focus of the amendment is to ensure that the ‘right’ children are in care, not 

‘more’ children, and to place the focus of what action is needed to protect the child’s 

safety or welfare. The framing of the provision means that family supports and other 

supportive interventions must be fully explored and exhausted prior to taking a child 

into care. So families with disabilities (either those of the child or the parents) should 

be reassured that support will be offered before a child is removed from the home, if 

this does not happen they can challenge the State. The material below maps this 

issue out in more detail. 

Article 42A.2.1° clarifies how and when the State can step in to protect children. It is 

an amended version of an existing article in the Constitution (Article 42.5), which it 

will replace. Importantly, it shifts the trigger of intervention from focusing solely on 

the parents’ failure to the impact of that failure on the child. It provides a strong 

constitutional foundation for our child protection system, by providing the State with 

the power to act when the “safety or welfare” of a child “is likely to be prejudicially 

affected”. It provides, for the first time, the same threshold of protection to all 

children, regardless of whether their parents are married or unmarried. 

Importantly, the provision contains safeguards to protect the rights of families against 

over-intervention by the State, by including the phrases “exceptional cases” and 

“proportionate”.  
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In the context of Article 42A.2.1, the proportionality test will require that any 

action taken constitutes the minimum intervention necessary to secure the 

child’s “safety or welfare” and is one that interferes least with the rights of 

parents. Proceedings to take a child into care should only be embarked upon as a 

measure of last resort. 

Article 42A.2.1 comprises three key elements – it refocuses the provision on the 

child’s “safety or welfare”, maintains the phrase “In exceptional cases” and inserts 

the term “proportionate”. Its impact should be that the default position in child care 

proceedings will be family support. This new approach will require increased 

investment, both human and financial, in family support services. 

Furthermore, when a child is placed in care, an onus will exist that the State take all 

actions necessary to ensure that the child is able to return to his or her family at the 

earliest opportunity, with the proviso that this is in the child’s best interest. It is worth 

noting in this context that about one third of the children who came into care in 2010 

were discharged from that care within a year. The aim should at all times be to keep 

the family together and enable it to function. Where, however, the safety or welfare 

of a child cannot be protected by the child’s continued residence with his or her 

parents, the provision clearly permits proportionate State intervention and the taking 

of a child into care. 

Finally, children with disabilities can be particularly vulnerable to abuse. It is hoped 

that the amendment will help foster a culture that actively protects and safeguards 

children. 

 


