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Guide to the Children’s Referendum  

with a focus on the adoption provisions 
 

31 October 2012 

 

Who we are? 
The Children’s Rights Alliance is a coalition of over 100 organisations working to secure the rights of 

children in Ireland, by campaigning for the full implementation of the UN Convention on the Rights of 

the Child (UNCRC).  The Alliance has advocated for constitutional change for children since its 

foundation in 1995.  The Alliance engages in a range of activities including publication of an annual 

Report Card, which tracks Government progress on its stated commitments to children.  

 

Children’s Referendum 
The Alliance warmly welcomes the Thirty-first Amendment to the Constitution (Children) Bill which 

contains the text of a proposed constitutional amendment to strengthen children’s rights, and is calling 

for a YES vote on referendum polling day, Saturday 10 November 2012.  The Alliance is joining 

Barnardos, ISPCC and Campaign for Children to work as Yes for Children, a national campaign for a YES 

vote.  We believe this referendum is an historic opportunity for the People of Ireland to ensure that this 

generation of children, and future generations, are better protected, respected and heard.   

 

The two sections below on the topic of adoption are taken from the Alliance’s analysis of the 

amendment which can be accessed at http://www.childrensrights.ie/campaign/childrens-rights-and-

constitutional-reform 

 

5 Reasons to Vote Yes 
 

1. For the first time, the Constitution will take a child-centred approach to the protection of all 

children and will allow the State to better support families that are struggling, rather than wait 

for a situation to reach crisis point.  

 

2. Allow up to 2,000 children, currently in long-term State care, the opportunity to be adopted and 

given a second chance at a stable and permanent family. 

 

3. Base child protection, care, adoption, guardianship, custody and access decisions on what is in 

the best interests of the child.  

 

4. Ensure that judges listen to the views of children when making decisions in child protection, 

care, adoption, guardianship, custody and access cases.  

 

5. Set out how we, as a country, now view and value children and help foster a culture that actively 

protects and safeguards children.  
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Full Text and Summary Explanation of the Amendment 
 

 

Full Text of the Amendment  Summary Explanation of the Amendment  

Proposed New Article 42A 

 

Children 

 

If passed, the Children’s Referendum will insert a new article into the Constitution  and will repeal 

(delete) an existing provision under Article 42 (Article 42.5). 

 

The new article, ‘Children’, will be numbered Article 42A and will sit between Articles 42 and 43.   

 

1. The State recognises and affirms the natural and 

imprescriptible rights of all children and shall, as far 

as practicable, by its laws protect and vindicate 

those rights. 

 

Article 42A.1 recognises that all children have rights and pledges to protect those rights by law.  It 

allows the courts to identify rights for children on a case-by-case basis.  This provision will enable 

the courts to develop new thinking in relation to children’s rights and to break with past decisions, 

some of which have resulted in bad outcomes for children.  

 

2. 1° In exceptional cases, where the parents, 

regardless of their marital status, fail in their duty 

towards their children to such extent that the safety 

or welfare of any of their children is likely to be 

prejudicially affected, the State as guardian of the 

common good shall, by proportionate means as 

provided by law, endeavour to supply the place of 

the parents, but always with due regard for the 

natural and imprescriptible rights of the child. 

 

Article 42A.2 contains two parts.  Article 42A.2.1° clarifies how and when the State can step in to 

protect children.  It is an amended version of an existing article in the Constitution (Article 42.5), 

which it will replace.  Importantly, it shifts the trigger of intervention from focusing solely on the 

parents’ failure to the impact of that failure on the child.  It provides a strong constitutional 

foundation for our child protection system, by providing the State with the power to act when the 

“safety or welfare” of a child “is likely to be prejudicially affected”.   

 

This new wording should encourage the State to intervene earlier in families that are struggling to 

offer them support and better protect the child.  Importantly, it also contains safeguards to protect 

against over-intervention by the State, by including the phrases “exceptional cases” and 

“proportionate”.  It provides, for the first time, the same threshold of protection to all children, 

regardless of whether their parents are married or unmarried.   

 

Under the Constitution, the best interests of children of married parents are presumed to be found 

within the child’s family.  This provision could be used to challenge this presumption in cases where 

the child’s “safety or welfare” is at risk.  
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2° Provision shall be made by law for the 

adoption of any child where the parents have 

failed for such a period of time as may be 

prescribed by law in their duty towards the 

child and where the best interests of the child 

so require. 

 

Article 42A.2.2° commits the Oireachtas to bring in a law to allow a child the opportunity of being 

adopted, where the parents have met a high threshold of failure towards the child.  This law must set out 

the length of time that parents have failed in order for the child to be eligible for adoption.  Critically, 

such adoptions can only take place where it is in the best interests of the child and where all other 

options have been explored and failed.   

 

This provision could provide hundreds of children among the 2,000 in long-term foster care (defined as 

over five years), with the opportunity of a second chance of a stable and permanent family life, through 

adoption.  The Government published draft legislation to show what will change in the area of adoption, 

if the referendum is passed.  Under this draft legislation, there must have been a continuous failure on 

the part of the parents towards the child for a period of at least three years.  There must also be no 

reasonable prospect of the parents resuming care of the child, and the child must have been living in the 

home of their prospective adoptive parents for a minimum continuous period of 18 months.  A further 

requirement is that the child must be in the custody of, and have a home with, those wishing to adopt 

him or her (i.e. the foster parents) for a continuous period of at least 18 months 

 

3. Provision shall be made by law for the 

voluntary placement for adoption and the 

adoption of any child. 

 

Article 42A.3 commits the Oireachtas to bring in a law that allows parents, either married or unmarried, 

to voluntarily place their child for adoption and to consent to the adoption of their child.  At present, this 

is not legally possible.   

 

4. 1° Provision shall be made by law that in the 

resolution of all proceedings- 

i. brought by the State, as guardian of the 

common good, for the purpose of 

preventing the safety and welfare of any 

child from being prejudicially affected, or 

ii. concerning the adoption, guardianship or 

custody of, or access to, any child,  

the best interests of the child shall be the 

paramount consideration. 

 

Article 42A.4 contains two parts.  This article is unique to the Constitution in that it legally obliges the 

Oireachtas to define these rights and to make sure that relevant legislation is in place.   

 

Article 42A.4.1° commits the Oireachtas to legislate to ensure that the best interests of the child will be 

“the paramount consideration”, in certain areas of decision-making affecting a child.  This means those 

decisions will be determined based on what is best for the child in question.  It applies to child protection 

and care proceedings brought by the State, and to proceedings concerning adoption, guardianship or 

custody of, or access to, any child.   

 

2° Provision shall be made by law for securing, 

as far as practicable, that in all proceedings 

referred to in subsection 1° of this section in 

respect of any child who is capable of forming 

his or her own views, the views of the child 

shall be ascertained and given due weight 

having regard to the age and maturity of the 

child. 

Article 42A.4.2° commits the Oireachtas to legislate to provide that the views of the child are heard and 

taken into account in the proceedings listed in 4.1 (children in care, child protection, adoption, 

guardianship, custody and access cases).  This will require that the views of the child are heard when key 

decisions are made about their lives.  It does not mean that the child’s views will be the determining 

factor in the case but that child’s views will be considered by the judge and given due weight according 

to the child’s age and maturity.  At present, the views of the child are heard on an ‘ad hoc’ basis, and 

whether the child is given the opportunity to be heard or not largely depends on the type of case before 

the court and the judge hearing the case.  Such gaps will be addressed by this new wording.   
 



4 Children’s Rights Alliance, Briefing Note on the Children’s Referendum, October 2012 

 

 

Adoption of Children in Long-Term Care 

 

Article 42A.2.2: Provision shall be made by law for the adoption of any child where the parents have 

failed for such a period of time as may be prescribed by law in their duty towards the child, and where 

the best interests of the child so require. 

 

What does it do?  

• Commits the Oireachtas to bring in a law to allow a child the opportunity of being adopted, 

where their parents have met a high threshold of failure towards their child 

• Requires the Oireachtas to set out, through legislation, the length of time that parents are to 

have failed the child in order for that child to be eligible for adoption 

• Provides that such adoptions can only take place where it is in the best interests of the child and 

where all other options have been explored and failed. 

 

What is the likely impact? 

1. Gives certain children in care the opportunity of adoption  

Article 42A.2.2 addresses the current roadblock within the care and adoption system whereby it is 

virtually impossible for an ‘abandoned’ child to be adopted.  It empowers the Oireachtas to introduce 

legislation to permit the adoption of any child, from either a marital or non-marital family, where 

parental failure towards the child has reached a high threshold.   

 

Articles 41 and 42 are currently blocking the effective operation of the Adoption Act 2010, which 

provides for the adoption of children in circumstances where the parents have failed to provide care for 

(or resume care of) their child.  As far back as 1988, legislation was introduced to provide for the 

involuntary adoption of children.  However, to guard against a breach of Articles 41 and 42, the 

Adoption Act, 1988 relied heavily on Article 42.5.  An adoption could only occur: 

• where the High Court is satisfied that there has been a total failure, for physical or moral 

reasons, on the part of parents in their duty towards their child for the previous twelve months;  

• that the failure is likely to continue without interruption until the child reaches eighteen years; 

• and that the failure constitutes an abandonment of all constitutional rights on the part of the 

parents.   

 

The threshold of complete and permanent parental failure is set so high that in practice it is 

unachievable, and hence, only a handful of adoptions of children of married parents have been granted.  

The criteria set down for marital families have also impacted on the adoption of children from 

unmarried families.  In essence, the system is effectively stalled.  

 

This issue potentially affects hundreds of children among the 2,000 children who have been in long-term 

foster care (defined as over five years).  Many of these children have grown up with little or no regular 

contact with their birth parents and a return to their birth family is not a realistic option – a return home 

may not be possible or safe.  These children find themselves in a legal limbo.  Although they no longer 

have regular contact with their birth parents, they legally ‘belong’ to them and are not ‘free’ for 

adoption.  For some of these children the possibility of adoption represents a ‘second chance’ for a 

stable and permanent family life.   

 

The provision will allow for the further implementation of the UN Convention on the Rights of the Child 

in Irish law by bringing our laws more in line with Article 20 of the UN Convention which enunciates the 

child’s right to alternative care if he or she cannot remain in their family environment and critically if it is 

in the child’s best interests to do so.  This will apply to all children equally, regardless of the marital 

status of their parents and so will allow the State to more fully implement the non-discrimination 

provision in the Convention under Article 2. 
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2. Provides permanency for certain children in care  

Many children experience a wonderful childhood in foster care and become a central part of their foster 

family.  However, foster care is not the same as adoption.  Foster care involves the transfer of legal 

custody, but it does not involve the transfer of legal guardianship which remains with the birth parents 

and this can have considerable implications for the child.  A foster child lives in constant uncertainty of 

being returned to his or her birth parents at any time, of not knowing where they will live, or whether 

they will be welcome to remain with, and be supported by, their foster families after they turn 18 years 

of age.  State support for children in care ends at 18 years or 21 years if studying full-time.  Foster 

children are not automatically entitled to inherit from their foster parents.   

 

Permission must be sought from a social worker for day-to-day family decisions such as permission for 

the child to participate in a school trip, or for medical treatment, or the issuance of a passport, though 

foster carers of more than five years may be granted increased autonomy in relation to certain issues.  

Many children in long-term foster care desire a permanent solution to their care needs and also the 

ability to use the same surname as their foster parents and foster siblings – to belong to their foster 

family.  

 

3. Sets a new test for involuntary adoptions  

Head 12 of the Heads of the Adoption (Amendment) Bill 2012 propose to amend Section 54 of the 

Adoption Act 2010 to set out a new test for such adoptions, comprising the following steps:  

 

1. Failure on behalf of the parent/s has led to a child being taken into care as provided for under 

Article 42A.2.1.   

 

2. Satisfy the new test: 

o A continuous failure on the part of the parents towards the child for at least three years, 

and that such failure is likely to prejudicially affect the safety or welfare of the child 

o There is no reasonable prospect that the parents will be able to care for the child  

o The failure constitutes an abandonment on the part of the parents of all parental rights 

and constitutional rights 

o Adoption is considered to be a proportionate means by which to provide for the 

parenting of the child. 

A further requirement is that the child must be in the custody of, and have a home with, those wishing 

to adopt him or her (i.e. the foster parents) for a continuous period of at least 18 months 

 

4. Provides for key safeguards 

The provision contains two important safeguards: the adoption can only take place where the parents 

have failed the child for a period of time set out in law, and where the best interests of the child require 

that such an order be made.  It is clear that no adoption would be made where the child opposes the 

adoption or where a strong beneficial relationship with his or her birth parents or extended family exists 

and that family member opposes the adoption.   

 

Key Statistics 

There are over 6,200 children in care.  The vast majority of children in care (91%) live in foster care and 

of those 46% live in foster care with relatives.  A third of those in care, approximately 2,000 children, are 

in care long term – for more than five years.  Of these 2,000 children, there are potentially hundreds of 

children who have little or no contact with their birth parents and who could be eligible for adoption, if 

the amendment is passed.  It should be remembered, however, that not every child in long term care 

will be eligible, some children may not wish to be adopted (they may continue to have a relationship 

with their extended birth family), or there may also not be a willingness to adopt on the part of the 

foster family.   
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Voluntary Adoption of Children  

 

Article 42A.3: Provision shall be made by law for the voluntary placement for adoption and the adoption 

of any child. 

 

What does it do?  

• Commits the Oireachtas to legislate for the voluntary placement, and adoption, of any child, 

regardless of whether the child’s parents are married or unmarried 

• Removes inequalities in adoption – ending the different treatment of children of married and 

unmarried families in the area of adoption 

• The provision is framed to reflect the two steps which comprise the adoption process –the 

placement of the child for adoption and the granting of the adoption order.   

 

What is the likely impact? 

1. Removes inequalities in adoption 

At present, only children born to unmarried parents are eligible to be voluntarily placed for adoption by 

their parent/s.  Article 41 and 42 has been interpreted to mean that married parents cannot voluntarily 

place their child for adoption or consent to an adoption.  Article 42A.3 requires the Oireachtas to enact 

legislation to permit the voluntary placement for adoption and adoption of any child, hence it must 

include the children of married couples.  Situations may arise where a married family may wish to 

voluntarily placed their child for adoption due to their acknowledged inability to care for their child on a 

long-term basis due to a serious disability or mental health issues, or terminal illness.  A case may also 

arise whereby a married parent, now widowed, wishes to give their child up for adoption to facilitate 

them to adopt the child as a couple along with their new spouse.  In essence, the first married family 

need to relinquish their rights in relation to the child before the new married couple can adopt the child.  

There is no other mechanism at present to allow for the adoption by a step-parent of such a child.  This 

provision allows the State to better implement Article 20 of the UN Convention on the Rights of the 

Child which relates to the provision of alternative care for children who are deprived of their family 

environment, and the requirement that all of the rights provided for under the Convention should be 

available to all children without discrimination of any kind under Article 2.
1
   

 

2. Provides for key safeguards  

The Government’s draft Heads of Adoption (Amendment) Bill 2012 proposes to amend the Adoption Act 

2010 to give effect to this provision, if the referendum is passed.  Safeguards already exist under the 

2010 Act.  For example, the Adoption Authority appoints an ‘authorised person’ to ensure that the 

parents’ consent is full, free and informed.  A voluntary adoption cannot proceed under any 

circumstances if the parent does not consent.  A parent or guardian can withdraw consent at any time 

up until the making of the adoption order, although this may be challenged in the High Court by the 

prospective adoptive parents.  In addition to these safeguards, the 2012 Bill includes that: 

 

• In the case of a child of married parents, both parents (mother and marital father) must place 

the child for adoption and before doing so, will be counselled and given information about the 

adoption process by an accredited body or by the HSE before the child is placed for adoption. 

 

• Where parents have placed a child for adoption (step 1) and then fail, refuse or neglect to 

consent to the making of the adoption order (step 2), their consent can be dispensed with, on 

foot of an application to the High Court by the prospective adoptive parents.  In such cases, the 

court must have regard to the relationship between the prospective adoptive parents and the 

child and the relationship between the child and his/her birth parents in deciding the case and 

the child’s best interest will be the paramount consideration for the court.  

                                                           
1
  It will also impact positively on compliance with the 2007 European Convention on the Adoption of Children (Revised).  
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Frequently Asked Questions 
 

What are children’s rights?  

Child-specific rights or children’s rights are human rights for all children and young people under 18 

years of age.  They take into account the vulnerable situation of children, in that they are largely 

dependent on adults for their care and are often powerless to vindicate their own rights.  

 

Why is the Constitution so important? 

The Constitution is the fundamental law of the State.  It guarantees a range of personal rights, underpins 

interaction between the State and its citizens, and is a proclamation of our values as a society.  All our 

laws, policies and services must be compatible with the Constitution.   

 

Do children currently have rights under the Constitution? 

Yes, children do have rights under the Constitution.  Where appropriate, children are entitled to the 

same fundamental rights (under Articles 40 to 44) as are granted to individuals living in the State.  

Children also have two explicit rights: the right to free primary education (Article 42.4) and the ability of 

the State to intervene when parents fail their child (Article 42.5).   

 

Are all children treated the same under the Constitution? 

No, the rights of a child from a married family flow from Articles 41 (Family) and 42 (Education), with an 

assumption (which can be reversed if proved otherwise) that the best interests of the child lies within 

the marital family, while the rights of a child from an unmarried family flow from the child’s ‘personal 

rights’ under Article 40.3.   

 

Why do we need a change in the Constitution for children? 

Although children already have rights under the Constitution, what is lacking are child-specific rights 

that recognise the needs of children that are different from, and additional to, those of adults.  It can be 

said that children are almost invisible within the Constitution.   

 

The lack of visibility for children in the Constitution, coupled with the express rights of the marital 

family, has placed restrictions on both the legislation that may be enacted and on the decisions of the 

courts.  This situation is compounded by a lack of consistency in judicial interpretation of a child’s 

personal rights under Article 40.3.  Furthermore, the Constitution is currently hampering the effective 

operation of the Adoption Act 2010, and other child care legislation is considered vulnerable to 

constitutional challenge.    

 

Do we need a referendum to bring about change? 

Yes, a referendum is needed to strengthen children’s rights.  The Joint Committee on the Constitutional 

Amendment on Children spent two years examining the issue.  They concluded their work in 2010 and 

found that some changes could be made by legislation but a referendum is needed for others.  The need 

for constitutional reform was first recognised in 1976 by the then Senator Mary Robinson.  Since then, a 

series of official reports have advocated constitutional change, including the Kilkenny Incest 

Investigation Report in 1993, the Commission on the Family in 1998 and the All-Party Oireachtas 

Committee on the Constitution in 2006.   

 

What will NOT be changed by the children’s rights amendment? 

The amendment wording for the Children’s Referendum is not amending Article 41 so it will have:  

• No impact on the definition of the ‘Family’ under the Constitution.  The ‘Family’ will continue to 

mean only a heterosexual, married couple 

• No impact on the special protection provided to the ‘Family’ under Article 41.3 

• No impact on the right of the unborn child which is protected under Article 40.3.3°. 
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Do children's rights weaken parents' rights? 

No.  Parents will continue to have primary responsibility to care for their children and make decisions for 

them.  This amendment is not an attack on parents or the family, nor is it a radical amendment.  ` 

 

In most cases, a child’s rights are vindicated by his or her parents.  Strengthening the rights of children in 

the Constitution will empower parents to ensure that their child’s rights are upheld by the State.  The 

amendment includes an important statement that children have rights that the State must protect and 

vindicate.   

 

The amendment will not change the rights of the parents and the family, which are set out in Article 40, 

41 and 42.  The only change to these three key articles is a rewriting of Article 42.5 which empowers the 

State to intervene in family life to protect a child.  This will be replaced by a similar, but more child-

focused provision.  To protect against over-intervention by the State, Article 42A.2.1° contains key 

safeguards by the inclusion of the phrases ‘exceptional cases’ and ‘proportionate’.  

 

What about the State’s poor record in caring for vulnerable children?  

The State has failed children at risk and those in the care system.  We absolutely need to improve the 

State’s response to those children, tis amendment is part of a package of reforms which are needed.   

 

Unfortunately, we continue to need the option of taking children into care to protect and support them.  

There are over 6,000 children in care in Ireland and 91% of those are in foster care, often with a relative.  

The amendment refocuses the existing constitutional provision (Article 42.5) to make it more child 

centred.  It clarifies how and when the State can step in to protect children.  It shifts the trigger of 

intervention from focusing solely on the parents’ failures to the impact of that failure on the child.  It 

also includes important safeguards to protect against over-intervention by the State, by including the 

phrases ‘exceptional cases’ and ‘proportionate’.  Taking a child into care remains a measure of last 

resort.   

 

What is the UN Convention on the Rights of the Child and will the amendment incorporate it 

into Irish law? 

The UN Convention on the Rights of the Child is the most widely ratified international human rights 

convention in the world.  Only three states have not yet ratified it, the United States, Somalia and South 

Sudan.  The amendment does not incorporate the full text of the UN Convention on the Rights of the 

Child into the Constitution.  It does, however, bring into our Constitution certain aspects of the 

Convention – the best interests of the child and hearing the views of the child.  

 

Take Action!  
 

1. PLEDGE  Pledge your vote http://www.yesforchildren.ie/a/pledge-to-vote-yes/  

2. SHARE Share this email with your colleagues, friends and family 

3. VOTE  Get out and vote YES on Saturday 10 November 

 

Children’s Rights Alliance  

31 Molesworth Street, Dublin 2, Ireland 

Phone  00353-1-6629400 

Website www.childrensrights.ie 

Facebook www.facebook.com/childrensrightsalliance 

Twitter   www.twitter.com/ChildRightsIRL 

YouTube  www.youtube.com/user/cradub 


