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CHAIRPERSON’S FOREWORD 

 

On behalf of the Joint Committee on the Constitutional 
Amendment on Children, I am pleased to present this Second 
Interim Report on the Twenty-eighth Amendment of the 
Constitution Bill 2007 to the Houses of the Oireachtas for 
consideration and debate.  

The report sets out the conclusions and recommendations of the 
Committee on the proposal to amend the Constitution to give 
legal authority to create offences of absolute or strict liability in 
respect of sexual offences against or in connection with 
children.  

In presenting this report, the Committee makes 39 recommendations which it 
considers, if fully implemented, will significantly strengthen the protection of children 
from sexual exploitation and sexual abuse, facilitate the appropriate prosecution of 
perpetrators and enhance the protection of child victims of sexual offences in the 
criminal justice process. 

I would like to acknowledge the many individuals and organisations who contributed 
greatly to our work in the form of written submissions on the proposals under 
consideration. I also wish to thank all those who took the time to provide briefings 
and attend hearings before the Committee. Members of the Committee gained 
valuable insights from those exchanges.  

The Committee’s task has been greatly facilitated by the opinions and advice provided 
by our dedicated and professional team of legal advisers. We would like to record our 
thanks to the legal advisers to the Committee, Mr. Shane Murphy S.C. and Mr. Seán 
Guerin B.L., for assisting the Committee in its deliberations. 

I wish to thank Committee members for the considered and constructive manner in 
which they have approached our task and for sharing their insights and perspectives 
on the important and sensitive matters considered in this report.  

The Committee will continue examining and deliberating on the remaining proposals 
for constitutional change to enhance the protection of children. At the conclusion of 
this process we will present a third report, setting out our opinion and 
recommendations, to the Houses of the Oireachtas and the Government for further 
consideration and debate. 

 

 
 
……………………. 
Mary O’Rourke T.D. 
Chairperson 
 
7 May 2009 
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The Committee’s Recommendations 
___________________________________________________ 
 
The Joint Committee on the Constitutional Amendment on Children was established 

by Dáil Éireann and Seanad Éireann to consider and report to the Houses of the 

Oireachtas on the Twenty-eighth Amendment of the Constitution Bill 2007. 

This Second Interim Report sets out the Committee’s conclusions and 

recommendations on the proposed Article 42(A).5.2° of the Constitution to provide 

for the creation of absolute or strict liability offences in respect of sexual offences 

against or in connection with children.  

The Report is based on the Committee’s deliberations, written submissions and 

evidence to the Committee and also draws on expert opinion from persons with 

expertise in child protection, criminal law, psychology and other fields of direct 

relevance to the matters considered by the Committee. 

Based on the information gathered, opinions received, and its own deliberations, the 

Committee makes the following recommendations: 

The Text of the Proposed Amendment: 
 

1. The Committee recommends that, if an amendment to the Constitution is to be 

proposed, the legislation proposed to be enacted on foot of that amendment 

should be published prior to the necessary referendum. (Chapter 7) 

 

2. The Committee recommends that, if an amendment to the Constitution is to be 

proposed, an alternative form of wording be adopted to permit the Oireachtas 

to enact the necessary legislation and that the phrase “No provision of this 

Constitution invalidates . . .” not be used. (Chapter 7) 

 

3. The Committee recommends that, if an amendment to the Constitution is to be 

proposed, the wording of the text be confined to “sexual offences of absolute 

or strict liability committed against a child under 18 years of age”.(Chapter 7) 
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Alternative to Amendment – Legislation and Early Challenge: 
 

4. The Committee respectfully expresses the view that an early court decision on 

the constitutional validity of new legislation (possibly by an Article 26 

reference to the Supreme Court) would be of value in developing the 

legislative regime governing sexual offences against children within 

appropriate constitutional limits. (Chapter 8) 

 
The Mental Element of Criminal Responsibility: 
 

5. The Committee recommends that consideration be given to legislative 

amendments designed to raise the level which the accused must reach in 

proving the existence of a mistake as to age in cases of prosecutions for sexual 

offending against children. (Chapter 9) 

 
The Onus and Standard of Proof: 
 

6. The Committee recommends that, whatever legislative or constitutional 

amendments are proposed or enacted in relation to sexual offences against 

children, the onus of proving a mistake as to age should fall on the accused.  

The Committee further recommends that the standard of proof required of an 

accused in that respect should be proof on “the balance of probabilities”. 

(Chapter 10) 

 

7. The Committee recommends that legislation be enacted designed to apply 

appropriate presumptions, exclusions and inferences, as a matter of the law of 

evidence, in prosecutions for sexual offences against children. (Chapter 10) 
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8. The Committee specifically recommends that the legislation enacted exclude 

permitting an accused charged with a sexual offence against a child, to rely on 

the dress and/or demeanour of the child, on consent by the child to sexual 

activity, or on evidence of previous sexual history of the child to establish or 

support a defence of mistake. (Chapter 10) 

 

9. The Committee specifically recommends that provision be made by law to 

enable an adverse inference to be drawn from the failure of the accused to 

mention the alleged mistake as to age or the grounds therefor when questioned 

by Gardaí. (Chapter 10) 

 

10. The Committee recommends a complete review and codification of the law 

relating to sexual offences, including the creation of a specific offence of child 

sexual abuse. (Chapter 10) 

 
Criminal Procedure: 
 

11. The Committee recommends the establishment of regional specialist child 

protection units within An Garda Síochána, which should take responsibility 

for the investigation of complaints of child sexual abuse from the outset of the 

investigation. (Chapter 11) 

 

12. The Committee recommends that the provision of comfortable and non-

threatening facilities, including video-recording facilities, for interviewing 

child witnesses/victims should feature in the design and maintenance of Garda 

stations, especially divisional or district headquarters. (Chapter 11) 
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13. The Committee recommends that there should be facilities in Garda stations, 

especially divisional or district headquarters, to enable formal identification 

parades to be conducted without the identifying witness needing to be in the 

presence of, or visible to, the suspect. (Chapter 11) 

 

14. The Committee recommends further study, with the assistance of An Garda 

Síochána and the Health Services Executive, of the submission that social 

workers participate in Garda interviews of child complainants. (Chapter 11) 

 

15. The Committee recommends that a structured programme of training and 

education on child psychology, child development and the reaction of children 

to incidents of child sexual abuse be developed and provided to Gardaí, 

officers of the Director of Public Prosecutions, prosecuting solicitors and 

counsel and judges hearing cases involving allegations of child sexual abuse. 

(Chapter 11) 

 

16. The Committee recommends further study of the extent to which prosecutorial 

policy, in particular in relation to the framing of charges, may present a 

difficulty for child victims, having regard to their mental and cognitive 

abilities, and of the means by which such difficulties can be overcome. 

(Chapter 11) 

 

17. The Committee recommends that a fully-funded and resourced programme to 

put in place the necessary arrangements to give practical effect to the statutory 

provisions for the use of video-link evidence be launched.  The Committee 

recommends that such a programme take account, in the design and 

construction of all such facilities, of the needs and sensitivities of child 

witnesses.  The Committee recommends that consideration be given to 

providing this service as widely as possible, and ideally nationwide, in order to 

give full effect to the existing legislative provisions. (Chapter 11) 
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18. The Committee recommends that the necessary arrangements be put in place, 

as a priority, by An Garda Síochána to enable the video-recording of 

statements to Gardaí by child complainants, so that such video recordings 

might be admissible in evidence. (Chapter 11) 

 

19. The Committee recommends, subject to the necessary resources and facilities 

being put in place, as previously recommended by the Committee, that 

consideration be given to amending the Criminal Evidence Act 1992 so as to 

ensure that at least some special protective measures for witnesses be 

automatically applied to all child complainants unless they prefer otherwise or 

the court, in the interests of justice, decides otherwise.  Arrangements should 

be developed, whether by rules of court or in the form of a practice adopted by 

the prosecution, to elicit the views of the complainant on this issue and 

organise the necessary measures well in advance of the trial. (Chapter 11) 

 

20. The Committee recommends that consideration be given to amending the 

Criminal Evidence Act 1992 to introduce the possibility of giving evidence 

behind a screen or with the benefit of another mechanism to enable witnesses 

entitled to the protections of Part III of that Act to give evidence in the hearing 

but not the sight of the accused. (Chapter 11) 

 

21. The Committee recommends that consideration be given to requiring the 

removal of wigs and gowns by counsel in the event of any child victim or 

witness giving evidence, regardless of whether or not they do so by live 

television link. (Chapter 11) 

 

22. The Committee recommends that consideration be given to amending Part III 

of the Criminal Evidence Act 1992 by applying a single age limit of 18 years 

for all special protective measures for child witnesses. (Chapter 11) 

 



 

 10

23. The Committee recommends that personal cross-examination of child 

complainants and of child witnesses to the offence by the accused be 

prohibited in the case of a sexual offence against a child, and that the 

necessary ancillary provisions be made in legislation and/or rules of court 

along the lines of those made in other jurisdictions. (Chapter 11) 

 

24. The Committee recommends further study of appropriate ways of ensuring 

that cross-examination of child witnesses and complainants is properly and 

fairly conducted. (Chapter 11) 

 

25. The Committee recommends that all lawyers involved in the prosecution or 

defence of cases of child sexual abuse or sexual offences against children, and 

all judges hearing such cases, should be required to undergo a specialist 

program of training to enable them to perform their respective functions in the 

manner least traumatic for child complainants and witnesses.  (Chapter 11) 

 

26. The Committee recommends that consideration be given to the development 

of an on-going training programme for all lawyers involved in the prosecution 

or defence of cases of child sexual abuse or sexual offences against children, 

and all judges hearing such cases, to take account of developments in 

knowledge relating to child development and children’s responses to the 

criminal justice system. (Chapter 11) 

 

27. The Committee recommends the development, as an urgent priority, of a Child 

Witness Support Service along the lines of the proposal developed by St 

Louise’s Unit, Our Lady’s Children’s Hospital Crumlin and St Clare’s Unit, 

The Children’s University Hospital, Temple Street.  The Committee 

recommends that the research necessary to design and implement such a 

service be carried out as soon as possible and that whatever resources are 

necessary be made available. (Chapter 11) 
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28. The Committee recommends further study by the Office of the Director of 

Public Prosecutions, in conjunction with the Commissioner of An Garda 

Síochána, of the practical implementation of the measures provided for in 

Chapter 12 of the Guidelines for Prosecutors.  The Committee also 

recommends the development of formal protocols, where necessary, to ensure 

the full implementation of those measures.  The Committee also recommends 

that whatever resources are required to enable the full implementation of those 

measures, and any such protocols, be provided. (Chapter 11) 

 

29. The Committee recommends further study of victim responses to the criminal 

justice system and of the means that might be available to alleviate any 

unnecessary hardship caused to victims by the operation of the criminal trial 

process. (Chapter 11) 

 

30. The Committee recommends that the arrangements for the listing and hearing 

of cases involving allegations of child sexual abuse, whether criminal trials or 

judicial review applications, be reviewed so as to ensure that such cases 

receive as prompt a hearing as possible, consistent with the rights of the 

accused. (Chapter 11) 

 
Fixing the Age of Consent: 

 
31. The Committee recommends that it should be an offence for adult persons in 

authority to engage in sexual acts with children under the age of 18 years.       

(Chapter 12) 

 

32. The Committee recommends that paragraph (c) of the definition of “person in 

authority” contained in the Criminal Law (Sexual Offences) Act 2006 be 

amended to include a person who is responsible for the “training” of the 

victim. (Chapter 12) 
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33. The Committee recommends that the definition of “person in authority” 

contained in the Criminal Law (Sexual Offences) Act 2006 be amended to 

include persons who, while not acting in a position of authority at the time of 

the offence, have become acquainted with the victim as a result of having 

occupied such a position. (Chapter 12) 

 
The Problem of Peer Relations and the Role of the Prosecution: 
 

34. The Committee recommends that further consideration be given to the role of 

prosecutorial discretion as a means of preventing the criminalisation of young 

people engaged in consenting, non-exploitative sexual activity with their 

peers. (Chapter 13) 

 

35. The Committee recommends that further consideration be given to providing 

for the exercise of the discretion not to prosecute in specific circumstances and 

on specific grounds. (Chapter 13) 

 

36. The Committee recommends that consideration be given to the possibility of 

specifying by law an age below which a person might not be prosecuted for 

the offence of engaging in a sexual act with another child. (Chapter 13) 

 

37. The Committee recommends that laws enacted in relation to the prohibition on 

sexual activity with children should not apply to sexual activity within 

marriage where one or both spouses are under the age of 18 years.       

(Chapter 13) 

 

38. The Committee recommends that the law relating to sexual offences against 

children should not discriminate on grounds of gender or sexual orientation.   

(Chapter 13) 
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39. The Committee recommends the development of a range of age-appropriate 

non-penal responses to underage sexual activity. (Chapter 13) 
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Introduction 

1. Establishment and Terms of Reference 

1.1. The Joint Committee was established by Resolutions of Dáil Éireann and 

Seanad Éireann of 22 November 2007.  The Orders of Reference of the 

Committee are, inter alia, to: 

a. examine the Twenty-eighth Amendment of the Constitution Bill 2007; 

and 

b. consider the text set out in the Schedule to that Bill with regard to the 

following: 

vii. that no provision in the Constitution should invalidate any law 

providing for absolute or strict liability in respect of sexual 

offences against or in connection with children; 

c. make such recommendations, including recommendations in relation to 

amendments to the text in Schedule 1 of the Bill, as shall to the 

Committee seem appropriate. 

1.2. The Twenty-eighth Amendment of the Constitution Bill 2007 contains the text 

of a proposed Article 42(A) of the Constitution in its Schedule.  That proposed 

Article would provide, inter alia, as follows (in the English language): 

5. 2° No provision in this Constitution invalidates any law 

providing for offences of absolute or strict liability 

committed against or in connection with a child under 

18 years of age. 

1.3. The proposal is intended to give effect to the recommendation of the 

Oireachtas Joint Committee on Child Protection made in its Report on Child 

Protection published in November 2006.  (That committee is referred to 

throughout this report as “the 2006 Committee”.)  That recommendation was 

one of a number made in that report resulting from the deliberations of the 

2006 Committee on the issues arising out of the decision of the Supreme Court 

in C.C. v. Ireland  [2006] 4 IR1. In its essence, it proposed the reinstatement 

of the offence of statutory rape. 
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2. The Work of the Committee 

2.1. The Committee has, in addition to the issues considered in the present report, 

been engaged in a detailed consideration of the other provisions of the 

Twenty-eighth Amendment of the Constitution Bill 2007.  In September 2008 

the Committee presented its first Interim Report to the Houses of the 

Oireachtas dealing with the proposed Article 42(A).5.1°.  The present second 

Interim Report is confined to an examination of the issues arising in relation to 

the proposed Article 42(A).5.2°, as outlined above.  The Committee continues 

its programme of work in relation to the remaining issues. 

2.2. The Committee sought submissions from interested bodies and members of 

the public and decided to advertise publicly for such submissions.  Over 175 

written submissions were received dealing with some or all of the issues 

arising within the Committee’s Orders of Reference.  Many of these 

submissions expressed particular views in relation to the issues concerned in 

the present report, and those submissions have been of considerable assistance 

to the members of the Committee in their work.  The Committee wishes to 

express its gratitude for the assistance provided to it by the authors of these 

submissions. 

2.3. The Committee has also had the opportunity to hear at first hand the views of a 

number of expert persons and bodies, whose expertise included child 

protection, criminal law, psychology and other fields of direct relevance to the 

issues considered by the Committee.  The assistance provided by these experts 

has been of very great value to the Committee in all aspects of its work. 

2.4. These expert views have been shared with the Committee over a series of 

public meetings, which have supplemented and informed the ongoing 

deliberations of the Committee in private session.  The Committee has met on 

42 occasions since its appointment - in public session on 14 occasions and in 

private session on 28 occasions. 

2.5. The present report is divided into three substantial parts. The first part 

considers the status of the defence of mistake and the Constitution in relation 

to sexual offences against children and considers specifically the question of 

the need for constitutional amendment arising out of the decision in C.C. v. 
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Ireland.  The second part concerns the scope for legislative amendment of 

existing statutory provisions relating to sexual offences against children with a 

particular focus on the necessary elements of proof of such an offence.  The 

third part examines issues relating to the age of consent and sexual activity 

between young people. 

2.6. A list of the submissions received by the Committee is set out in Appendix B 

of this report. Listed at Appendix C are the witnesses who appeared before the 

Committee. The official reports of the Committee’s public meetings and the 

written submissions received are available on the website of the Houses of the 

Oireachtas: www.oireachtas.ie 
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The Defence of Mistake and the Constitution 

3. The Question of Terminology 

3.1. A source of some possible confusion that has repeatedly presented itself 

throughout the work of the Committee, and in the submissions received by the 

Committee, has been the lack of clarity accompanying the use of the terms 

absolute and strict liability.  As Ms. Norah Gibbons said in her oral 

presentation to the Committee on 5 March 2008 on behalf of Barnardos, “strict 

and absolute liability is a legal minefield”. 

3.2. Dr Ursula Kilkelly, Dr Conor O’Mahony & Dr Catherine O’Sullivan of the 

Centre for Criminal Justice and Human Rights, Faculty of Law, UCC, stated in 

their written submission that “The use of the phrase ‘strict and absolute 

liability’ in Articles 42(A).5.2° and 42(A).5.3° is potentially confusing.  The 

two terms have been used interchangeably in this jurisdiction but refer to very 

different types of offences in other jurisdictions with some defences available 

to those charged with strict but not absolute liability”. 

3.3. There is a general understanding that absolute liability means the impossibility 

of defending a charge on the basis of mistake as to age where the physical acts 

involved have been proved.  There is also a general understanding that strict 

liability permits such a defence in those circumstances, but with a heavy onus 

of proof, on objective criteria, on the accused.  However, the exact scope of 

the terms is not universally agreed and the Committee has indeed noted that 

even the legal experts from whom it has heard differ on the value of these 

terms. 

3.4. It may be easier, therefore, to focus on the substance of the matter, which is 

the availability of a defence of mistake as to age, rather than on the labels.  

Indeed, the essential policy choice presented by the terms of the proposed 

Article 42(A).5.2° is to: 

(i) accept the decision of the Supreme Court in C.C. v. Ireland and accept 

that there must be a defence of mistake as to age, which might be 

modified or altered from the form of that defence provided for in the 

Criminal Law (Sexual Offences) Act 2006, as amended; or, 
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(ii) remove the defence of mistake as to age, which requires constitutional 

amendment. 

3.5. The precise point at which constitutional concerns arise from the modification 

or alteration of the form of the defence of mistake provided for in existing law 

poses some difficulty.  This difficulty is central to the complexity of the issues 

considered in the present report. 

4. The Constitutional and Human Rights Context 

4.1. The right to a fair trial in due course of law sets the scene for the constitutional 

and human rights context of the criminal law.  Article 38 of the Constitution 

prescribes that: 

No person shall be tried on any criminal charge save in due course of 

law. 

4.2. The meaning of Article 38 has been considered in many cases by the Superior 

Courts since the enactment of the Constitution in 1937.  In effect, Article 38 

has been interpreted as requiring the due observance by the courts of certain 

basic, minimum standards of fairness and due process.  In Heaney v. Ireland 

[1994] 2 ILRM 420 at 430 Costello J. stated that Article 38 was an important 

article which required a great deal more than a mere assertion that trials were 

to be held in accordance with laws enacted by Parliament.  Costello J. stated 

that: 

It is an Article couched in peremptory language and has been 

construed as a constitutional guarantee that criminal trials will be 

conducted in accordance with basic concepts of justice.  Those basic 

principles may be of ancient origin and part of long established 

principles of common law, or they may be of more recent origin and 

widely accepted in other jurisdictions and recognised in International 

Conventions as a basic requirement of a fair trial. 

4.3. Due observance of these basic principles, and of the rules and procedures to 

which they give rise, is required in order to ensure that an accused is afforded 

a fair trial and to avoid constitutional invalidity. 
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4.4. It is important to note that the Courts do not regard the provisions of Article 

38.1 as the sole guarantee of the rights of the accused.  The notion of a society 

governed by the rule of law, which is so clearly expressed in Article 38.1 of 

the Constitution, is also reflected in Article 40.4.1° of the Constitution, which 

provides that: 

No citizen shall be deprived of his personal liberty save in accordance 

with law. 

4.5. More generally, the requirement that the personal rights of the citizen be 

protected is to be found in Article 40.3, which provides, inter alia: 

1° The State guarantees in its laws to respect, and, as far as 

practicable, by its laws to defend and vindicate the personal 

rights of the citizen. 

2° The State shall, in particular, by its laws protect as best it may 

from unjust attack and, in the case of injustice done, vindicate 

the life, person, good name, and property rights of every citizen. 

4.6. This over-arching expression of the primacy of individual rights contains 

within its broad reach rights that can be of assistance to an accused in a 

criminal trial, such as the procedural rights required to be observed to ensure a 

fair hearing in such a trial – see Re Haughey [1971] IR 217. In many cases the 

Court has emphasised that there is a public interest in the preservation of the 

personal interests of an accused, by ensuring that all trials are conducted in 

accordance with due process.  In Kelly v. O’Neill [2000] 1 IR 354 at 375 

Keane J. held that: 

The right to a fair trial in due course of law guaranteed under the 

Constitution is not simply a right vested in those who happen to be 

accused of particular crimes; it is the interest of the community as a 

whole that the right should be protected and vindicated by the State 

and it’s organs. 

4.7. But Article 40.3 is also the textual source in the Constitution for the individual 

rights of the citizen, including the right to bodily integrity, which themselves 

necessitate the prosecution of offenders.  For example, serious sexual crimes 
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amount to an infringement of the constitutionally protected right to bodily 

integrity.  In The People (DPP) v. Tiernan  [1988] IR 250, the leading 

authority on the question of sentencing in rape cases, Finlay C.J. said: 

The crime of rape must always be viewed as one of the most serious 

offences contained in our criminal law . . . .  Rape is a gross attack 

upon the human dignity and the bodily integrity of a woman and a 

violation of her human and constitutional rights. As such it must 

attract very severe legal sanctions. 

4.8. The jurisprudence of the Irish Courts, both in relation to the protection of the 

rights of the accused and the protection of the citizen against crime, has 

developed in a manner which is consistent with the principles enshrined in 

both the substantive rights and the procedural rights provisions of the 

European Convention on Human Rights.  The enactment of the European 

Convention on Human Rights Act 2003 is likely to encourage this consistency 

in future.  In particular, the impact of the Convention may make itself felt in 

areas of Irish criminal law and procedure that have not been affected to date by 

significant constitutional litigation.  According to Úna Ní Raifeartaigh B.L. (in 

The European Convention on Human Rights and the Criminal Justice System  

[2007] 2 JSIJ 18 at 48): 

It is sometimes thought that the Convention will be most influential in 

non-criminal justice areas, such as privacy rights, freedom of 

expression rights and other forms of personal right not related to 

criminal trials. It is true that Irish criminal law has been, to a 

significant extent, “constitutionalised” over the last seventy years and 

that many of the principles already developed here mirror, and in some 

cases, surpass, the standards required under the Convention. 

However, . . . the converse is also true. In certain areas of the criminal 

law, Convention law offers, at least, new insights, and, sometimes, 

more rigorous standards in certain areas than Irish constitutional law 

has done to date. 

4.9. It remains to be seen how wide and how profound an impact the Convention 

will have on Irish criminal law and procedure. 
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4.10. In the operation of the criminal justice system, the courts have long recognised 

the need to balance competing constitutional rights in the public interest.  The 

commission of a criminal offence by a child offender is capable of trenching 

upon the constitutionally protected rights of other persons.  The perpetrator of 

an assault has interfered with the bodily integrity of the victim.  The 

perpetrator of a burglary has committed not merely a crime but has also 

committed a grievous constitutional wrong in breaching the inviolability of the 

dwelling protected by Article 40.5 of the Constitution.  The investigation of a 

child offender’s conduct may give rise to the issue of a search warrant of his 

family home which will interfere with the constitutional rights of his family.  

Nonetheless the proper administration of any criminal justice system requires, 

on occasion, the necessary interventions and restrictions of the exercise by the 

suspect and/or his associates of their ordinary constitutional rights. 

4.11. A very clear example of the difficulty that can arise in attempting to reconcile 

competing claims of right under the Constitution, even under the same article 

of the Constitution, emerges from an examination of the rights that are 

engaged when a person is accused of a serious sexual offence.  As stated 

above, in The People (DPP) v. Tiernan [1988] IR 250, Finlay C.J. identified 

the crime of rape as a gross attack upon the human dignity and the bodily 

integrity of a woman and a violation of her human and constitutional rights.  

The right to bodily integrity is well established as one of the personal rights 

protected by Article 40.3.1º of the Constitution since the decision of the 

Supreme Court in Ryan v. Attorney General [1965] IR 345. A proper 

investigation, the resulting prosecution of the alleged offender, and the 

imposition of sentence upon conviction are the means by which the State, 

through the proper authorities, vindicates the right to bodily integrity of the 

victim. 

4.12. On the other hand, the accused person, who is presumed innocent, also relies 

on Article 40.3.1º (as well as Articles 38.1 and 40.4) for protection from unjust 

attack and for the defence and vindication of his right not to be convicted and 

sentenced except in accordance with law.  In CC v. Ireland [2006] 4. IR. 1 at 

82, the Supreme Court found that the imposition of absolute liability for 
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statutory rape failed to meet the obligation imposed on the State by Article 

40.3.1º. 

4.13. To an extent, the competition between rights may necessitate the establishment 

of a “hierarchy” of rights.  In The People (DPP) v Shaw [1982] IR 1 the 

Supreme Court held that although the Gardaí had continued to question the 

accused after the lawful period for his detention had expired, this did not 

represent unlawful detention on the grounds that, in deliberately choosing to 

endeavour to save the life of the victim at the cost of ignoring for the time 

being the normal rules governing the Appellant’s right to liberty, the Gardaí 

had acted to protect the more important of two conflicting rights under the 

Constitution and accordingly they had not acted unlawfully in continuing to 

detain the Appellant in custody without bringing him before a Court at the first 

reasonable opportunity. At page 56 Griffin J. stated that: 

The existence in the Constitution of certain guaranteed civil rights 

from natural, fundamental human rights does not mean that a person 

is entitled to insist on a particular guaranteed right to the exclusion or 

disregard of another person’s guaranteed right or of the common 

good. Indeed many of the guaranteed personal rights under our 

Constitution are expressly limited in their application.  But even where 

there is no such express limitation it is a fundamental canon of 

construction, as well as being a phenomenon of every legal order, that 

rights, whether constitutional or merely legal, are prone to come into 

conflict with one another to such an extent that in particular 

circumstances one of them must yield right of way to another.  If 

possible, fundamental rights under a Constitution should be given a 

mutually harmonious application, but when that is not possible, the 

hierarchy or priority of conflicting rights must be examined both as 

between themselves and in relation to the general welfare of society. 

This may involve the toning down or even the putting into temporary 

abeyance of a particular guaranteed right so that, in a fair and 

objective way, the more pertinent and important right in a given set of 

circumstances may be preferred and given application. 
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4.14. In Murray v. Ireland & The Attorney General [1991] ILRM 465, the Plaintiffs, 

who were husband and wife, were found guilty of murder and were sentenced 

to penal servitude for life.  The Plaintiffs sought declarations that whilst 

serving their sentences they ought to be facilitated to exercise conjugal rights 

in order to beget children.  The Plaintiffs invoked the constitutional protection 

of the institution of marriage, the exercise of marital rights including the right 

to beget children. However the Supreme Court dismissed the Plaintiffs’ case 

and concluded that it was an inevitable practical and legal consequence of the 

imprisonment of a convicted person that a great many of the constitutional 

rights arising from the married state were, for such period of imprisonment, 

suspended or placed in abeyance. 

4.15. The conflict between competing rights will rarely, however, be as stark as it 

was in Shaw or in Murray.  Thus it will not always be necessary to determine 

which of two or more competing rights has absolute priority.  Instead, in 

making an effort to achieve a “harmonious” interpretation of the Constitution, 

the courts will aim to balance competing rights and may authorise an 

infringement or interference with one or other right in a necessary and 

proportionate manner – see, for example, Kane v. the Governor of Mountjoy 

Prison  [1988] IR 757, in which it was held that although surveillance may be 

an interference with the right to privacy, the nature and importance of the 

police duty being discharged and all the circumstances of the case may justify 

that interference. 

4.16. This process of seeking balance in interpreting the meaning of rights has been 

seen to operate in the area where the rights of the family interact with the 

criminal law.  In The People (DPP) v. JT  (1988) 3 Frewen 141 it was argued 

before the Court of Criminal Appeal that to permit a spouse to give evidence 

against an accused spouse would be a violation of the protection of the family 

guaranteed by the Constitution.  The Applicant had been convicted of sexual 

offences against his daughter, in part on foot of the evidence of his wife.  

Delivering the judgment of the Court, Walsh J. said: 

The Constitution places upon the courts the obligation to enforce the 

protection given to the family and family life by the Constitution itself.  

That must necessarily include an obligation to enforce these protective 
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provisions even against members of the family who are guilty or 

alleged to be guilty of injuries to members of the family. 

It would be difficult to consider or to imagine any matter which could 

be more subversive of family life than sexual offences committed 

against his child by a spouse. . . .  It is obviously the duty of one spouse 

to protect the child or children in cases of any such abuse, and it 

would completely frustrate the obligation placed upon the State to 

protect the family if the very person upon whom the obligation is said 

to rest should be prevented or inhibited from testifying in a prosecution 

against the offending spouse. 

4.17. Effectively, the issue the Committee has to consider in relation to the proposed 

Article 42(A).5.2° is whether the balance currently struck between the public 

interest in the protection of the most vulnerable members of society, children, 

from sexual abuse or exploitation in any form, and the public interest in the 

protection and vindication of the rights of the accused, is the correct one. The 

Committee also has to determine whether the specific age of a child should 

affect or impact on that balance to the extent that the younger the child, the 

greater that child’s vulnerability and need for protection. 
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5. A Review of Developments to Date 

5.1. While it has always been and remains the case that the full calendar of sexual 

offences may be prosecuted where the victim is a child, the existence of a 

specific offence of engaging in sexual activity with a child (previously known 

as “unlawful carnal knowledge”, now “defilement”) serves a most useful 

purpose.  As the Director of Public Prosecutions stated in his submission 

presented to the Committee: 

In cases involving girls under the age of consent who had been 

raped there were a number of significant advantages in the use of the 

statutory rape provisions of the Criminal Law Amendment Act, 1935, 

rather than common law rape. It was easier to secure convictions for 

statutory rape and cases were likely to be less traumatic for the girl 

involved.  

5.2. Such an offence was provided for in Irish law in the Criminal Law 

Amendment Act 1935 (which itself reflected earlier statutory provisions) until 

2006.  Unlawful Carnal Knowledge (or “statutory rape”) encompassed two 

different offences defined by reference to the age of the victim.  Section 1(1) 

of the 1935 Act provided that the offence was committed by any person who 

unlawfully and carnally knows any girl under the age of 15 years.  Section 

2(1) of the same Act provided that the offence was committed by any person 

who unlawfully and carnally knows any girl of or over the age of 15 years and 

under the age of 17 years, although in this case the maximum sentence was 

lower. 

5.3. In C.C. v. Ireland the Supreme Court emphasised “the central importance of a 

requirement for mental guilt before conviction of a serious criminal offence, 

and the central position of that value in a civilised system of justice”.  Having 

regard to that requirement, the Court “cannot regard a provision which 

criminalises and exposes to a maximum sentence of life imprisonment a person 

without mental guilt as respecting the liberty or the dignity of the individual or 

as meeting the obligation imposed on the State by Article 40.3.1° of the 

Constitution”.  The Court therefore declared section 1(1) of the 1935 Act to be 

inconsistent with the Constitution.   
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5.4. The Criminal Law (Sexual Offences) Act 2006 was enacted by the Oireachtas 

on the 2nd June 2006, ten days after the decision of the Supreme Court 

declaring section 1(1) of the 1935 Act inconsistent with the Constitution.  The 

Act repeals sections 1(2) and 2 of the Criminal Law Amendment Act 1935, as 

well as sections 3 and 4 of the Criminal Law (Sexual Offences) Act 1993.  It 

prohibits any “sexual act” (i.e. sexual intercourse, buggery between persons 

who are not married to each other, an act described in section 4 of the 

Criminal Law (Rape) (Amendment) Act 1990, or an aggravated sexual assault) 

and any attempt to engage in a “sexual act” with a child under the age of 17 

years.  If the child is under 15 years the offence is punishable by life 

imprisonment.  If the child is 15 or 16 years of age, the offence is punishable 

by 5 years imprisonment or two years in the case of an attempt, but in either 

case the penalty increases (to 10 years and 4 years respectively) if the offender 

is a person in authority.  Similarly, the penalties are increased for a second or 

subsequent conviction.  (It should be noted that the penalties provided for in 

the 2006 Act were increased by the Criminal Law (Sexual Offences) 

(Amendment) Act 2007.)  In no case will consent be a defence. 

5.5. However, the 2006 Act does provide that it will be a defence for the accused 

to prove that he or she honestly believed that the child had attained the 

relevant age and, in considering whether the accused had that honest belief, 

the court shall have regard to the presence or absence of reasonable grounds 

for so believing and all other relevant circumstances. 

5.6. The Supreme Court had been invited by counsel for the State in C.C. v. 

Ireland to confine its declaration to saying that the section was inconsistent 

with the Constitution only to the extent that it precluded an accused from 

advancing a defence of reasonable mistake.  The Court declined that 

invitation, saying that would have involved it in a process akin to legislation.  

The Court concluded that “more than one form of statutory rape provision . . . 

would pass constitutional muster, and it does not appear to be appropriate for 

the Court, as opposed to the legislature, to choose between them”. 

5.7. At present, therefore, the form of statutory rape provision that applies in the 

State is that contained in the 2006 Act and set out above.  Two distinct, but 

related questions arise.  First, is the balance struck by the Supreme Court in 
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C.C. v. Ireland between the competing public interests at stake such that the 

level of protection of children from sexual offenders requires that the 

Constitution ought to be amended to enable a greater degree of protection to 

be provided by law, or could an appropriately robust level of protection be 

provided without constitutional change?  Second, what is the form of statutory 

rape provision that should be established by law, either within existing 

constitutional limits or within any expanded constitutional limits that might be 

permitted by an amendment of the Constitution?  The remainder of this part of 

the report deals with the first question.  The next part deals with the second. 
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6. The Desirability of Constitutional Amendment 

6.1. Speaking during the Committee’s meeting on 5 November 2008, Senator 

Maria Corrigan stated: 

The concern we have as legislators is to balance rights with 

responsibilities in a way that will ensure ultimate protection for 

children. 

6.2. Two distinct views emerged both in the submissions and presentations to the 

Committee and in the Committee’s own deliberations concerning the 

desirability of constitutional amendment to re-calibrate the balance struck by 

the Supreme Court between the competing public interests in the protection of 

the rights of the accused and the protection of children from sexual abuse.  The 

Committee has not been able to reconcile these views and, accordingly, is 

unable to make an agreed recommendation on the issue.  It may, nonetheless, 

be of assistance to set out the arguments advanced on the issue. 

6.3. The primary basis of the argument for re-calibration by constitutional 

amendment is the assertion that the Supreme Court erred in its conclusion that 

the behaviour of a person accused of sexual activity with a child is without 

moral or mental guilt where, by reason of a mistake as to age, the accused did 

not know that his/her partner was underage.  Mr. Fergus Finlay of Barnardos, 

in his oral presentation to the Committee on 5 March 2008, supported this 

view.  He said: 

On the issue of absolute and strict liability, a fundamental principle 

arises in this context. Children must be off limits to adults when it 

comes to sexual activity. . . . The Constitution must copperfasten the 

protection of children from those who would seek to harm them, 

regardless of the age of the perpetrator. Such protection in both 

constitutional and legislative terms must supersede any plea of honest 

mistake. Taking advantage of the pressures under which many young 

people find themselves in terms of dress, make up and so forth should 

never be capable of being proffered as an excuse. 
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6.4. This view was most cogently set out in the Report of the Criminal Law 

Rapporteur for the Legal Protection of Children, by Professor Finbarr 

McAuley, who also made a presentation to the Committee. 

6.5. Prof. McAuley argues that the conclusion that the behaviour of an accused in a 

statutory rape trial is without moral or mental guilt is not sound.  He wrote: 

3.38 But this conclusion only follows ex hypothesi.  If we choose to 

define the defendant’s behaviour in a CC-type case as “having 

consensual sexual intercourse”, then there is certainly no basis 

for saying that his actions were prima facie unlawful, and 

Hardiman J’s conclusion that criminal punishment in these 

circumstances would be arbitrary and unjust seems quite 

natural. 

 

3.39 In other words, conviction in these circumstances seems 

egregiously wrong because we cannot point to a piece of prior 

culpable wrongdoing which caused the prohibited outcome and  

which, by analogy with a single punch in involuntary 

manslaughter, can be used as a basis for the ascription of strict 

liability in respect of the prohibited outcome. 

 

3.40 But if we follow the logic of the legislative prohibition 

contained in section 1(1) of the 1935 Act things look different.  

Since section 1(1) makes it an offence to have sexual 

intercourse with a girl under fifteen, and bearing in mind that 

the victim saw fit to lie to the defendant about her real age, it 

seems more realistic to describe the defendant’s behaviour as 

“having sex with a girl who might be underage.” 

 

3.41 On this analysis, the defendant can fairly be said to have 

engaged in an inherently risky activity which might turn out to 

be unlawful.  He embarked on a course of conduct which was 

inherently dangerous or risky with respect to the occurrence of 

the prohibited result. 
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3.42 The risks in question were succinctly identified by McLachlan J 

in her dissenting judgment in Hess and Nguyen v. The Queen 

[1990] 2 SCR 906: “the girl may lie as to her age or even 

produce false identification . . . .” 

 

3.43 Admittedly, this approach seems harsh where the defendant 

believes, on reasonable ground, that his victim was not 

underage. 

 

3.44 But it does not involve the punishment of the morally innocent.  

Viewed objectively, having sex with a young girl who might 

turn out to be underage is blameworthy conduct, and in that 

sense is the functional equivalent of a blow or a push in 

unlawful act manslaughter, or a serious blow in implied malice 

murder.  In other words, it supplies the element of prior fault 

from which liability for the prohibited outcome can be 

constructed. 

 

6.6. The 2006 Committee, which conducted a review of the law relating to sexual 

offences against children and related matters, agreed with the views of Prof. 

McAuley outlined above, which it had also had the advantage of hearing.  The 

2006 Committee considered that a person’s failure to ensure that his/her sexual 

partner was an adult amounts to a failure in an essential moral obligation, and 

that a person who has so failed is not possessed of an innocent mind.  The 

2006 Committee stated: 

5.5.8.  This is the view that animated the Oireachtas in the enactment 

of the Criminal Law Amendment Act 1935.  The Committee 

considers that the passage of time since that enactment has, if 

anything, lent further force to this view.  Many of the 

submissions to the Committee have referred to the changing 

cultural influences that have resulted in an ever earlier 

sexualisation of young people.  This feature of modern society, 

far from justifying provision for a defence of mistake as to age, 
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dictates precisely the opposite course.  Because young people 

are induced and encouraged by media, advertising and other 

cultural influences to dress, act and behave in a way that is 

often inappropriate for their age, it is all the more necessary 

that adults take greater care in their choice of sexual partner.  

Equally, it is all the less acceptable, given those cultural 

changes, to enable an accused person to invoke the appearance 

or behaviour of the victim in their defence.  Such things must 

nowadays be understood as offering little, if any, guidance as 

to the age of a young person. 

 

5.5.9. The Committee considers it, not only desirable, but essential 

that the State, by its laws, make proper provision for the 

protection of young people.  The Committee also recognises, of 

course, that, in all its laws, the State must protect the important 

constitutional rights of adults, including the right to a fair trial, 

the presumption of innocence, and the requirement that, before 

punishment can be imposed, guilt must be proven by the State.  

There is, to some extent, a tension between these rights.  But 

the Committee considers it essential, in balancing these rights 

in the context of sexual offences against children, to bear in 

mind that the accused who has failed to ensure that his/her 

sexual partner is an adult has failed in an important moral 

obligation.  It remains, of course, for the State to prove this, by 

proving that the proscribed sexual act(s) occurred and that the 

victim was below the appropriate age. 

 

6.7. Accordingly, the 2006 Committee recommended that a defence of mistake as 

to age should not be available to sexual offenders against children.  

Recognising the constraints imposed by the Supreme Court decisions in CC, 

the 2006 Committee specifically recommended the amendment of the 

Constitution to permit the Oireachtas to enact laws providing for absolute 

criminal liability in respect of sexual activity with children.  The 2006 

Committee also recommended that the legislation intended to be enacted on 
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foot of the authority of the proposed amendment of the Constitution should be 

drafted and available for examination by the People before the referendum on 

the proposed amendment. 

6.8. The proposal contained in the Twenty-eighth Amendment of the Constitution 

Bill 2007 to insert Article 42(A).5.2º into the Constitution reflects and gives 

effect to the first recommendation of the 2006 Committee stated above. 

6.9. The written and oral submissions to the Committee included views that were 

supportive of this recommendation.  Speaking on behalf of the National Youth 

Council of Ireland at the Committee’s meeting on 9 September 2008, Ms. 

Mary Cunningham said, in response to a question from Deputy Alan Shatter:  

the view of the National Youth Council of Ireland is that it is always 

the responsibility of the adult to be satisfied that he or she is not 

breaking the law when engaging in a sexual act with someone. . . .  We 

do know we have a problem in this country with under-age drinking. 

We cannot ignore the reality of that and plead complete innocence that 

we thought they were over 18 years. Our view is that if one is not sure 

of a young person’s age, then one should not be engaging in sexual 

acts with him or her. We support the re-introduction of the 

constitutional amendment on statutory rape. 

6.10. The continuing support for this recommendation arises, in part at least, from 

concern as to the effectiveness of the existing legislative regime.  During the 

course of a presentation to the Committee on behalf of the Rape Crisis 

Network Ireland on 1 October 2008, Ms. Fiona Neary said: 

Absolute liability is a unique tool by which sexual abuse of a 

vulnerable group can be prosecuted. Without absolute liability, in 

many instances these cases may become too difficult to prosecute. The 

absence of absolute liability means that sex offenders in Ireland are 

being given an opportunity by a flawed legal system. No other 

legislation will do the job of absolute liability. . . . Since 2006 our law 

is failing. The cost may not be fully visible. Cases are not prosecuted, 

children do not get justice, sex offenders are given opportunity and are 

not held to account. 
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6.11. Another concern is the desire to protect children from the demands of cross-

examination in a criminal trial, insofar as it is possible to do so.  During the 

course of an oral presentation to the Committee on behalf of the Office of the 

Ombudsman for Children on 13 February 2008,  Ms. Sophie Magennis said: 

The blunt instrument of absolute and strict liability is a way to 

minimise children’s exposure to courtroom proceedings, but it is our 

understanding that, even in an absolute and strict liability regime, a 

child may need to attend a court to discuss the facts of the case. He or 

she would not be cross-examined on a reasonable defence because 

there is no reasonable defence, but he or she could be exposed to some 

type of court proceedings. 

6.12. However in this context, it should be noted that the DPP in his submission of 

February 2009 to the Committee stated that before the change in the law 

(brought about by the CC case): 

proof of the unlawful sexual intercourse coupled with proof of age 

fulfilled the burden of proof on the part of the prosecution in 

prosecutions under the 1935 Act and in many cases the child did not 

have to give evidence. Since the change in the law the behaviour, 

demeanour and appearance of the child are all likely to be open to 

scrutiny and assessment in a courtroom if the child is required to give 

evidence.  

Under the old law, we were generally in a position to protect the child 

from the trauma of giving evidence. Usually now the child must give 

evidence. As a result, it is open to the jury to decide whether the 

accused made an honest mistake as to the age of the child. In a trial 

which unavoidably takes place some years after the commission of the 

offence no matter what steps may be taken the jury will see a person 

considerably older than at the date of the commission of the alleged 

offence and this may colour the jury’s approach. 

6.13. In terms of the history of amendment of the Constitution, the current proposal 

is somewhat unusual.  In effect the proposal is to adjust the balance of existing 
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personal rights enjoyed under the Constitution as recognised by the Supreme 

Court and, specifically, to remove an aspect of the protection of the citizen’s 

personal rights which the Supreme Court has found to exist in a criminal law 

context under the Constitution.  Although that is unusual, it is not 

unprecedented.  The Sixteenth Amendment of the Constitution Act 1996 

inserted Article 40.4.6º, which reads as follows: 

Provision may be made by law for the refusal of bail by a court to a 

person charged with a serious offence where it is reasonably 

considered necessary to prevent the commission of a serious offence by 

that person. 

6.14. That amendment also re-adjusted the balance of rights in the Constitution in 

the context of criminal law and, similarly, was enacted in response to 

decisions of the Supreme Court in relation to the rights of an accused – The 

People (Attorney General) v. O’Callaghan [1966] IR 501 and Ryan v. 

Director of Public Prosecutions [1989] IR 399.  It is readily apparent that the 

proposed amendment to permit provision in law for strict or absolute liability 

offences against or in connection with children reflects, both in origin and to a 

lesser extent in form, the bail amendment. 

6.15. Unusual or not, it can be argued that there is nothing inherently wrong in the 

idea that a decision of the Supreme Court, even as to the scope and content of 

the citizen’s personal rights, may lead to an adjustment of those rights by the 

People.  After all, as O’Byrne J. said in Sullivan v. Robinson [1954] IR 151: 

A Constitution is to be liberally construed so as to carry into effect the 

intentions of the people as embodied therein. 

6.16. If the People find that the best efforts of the Supreme Court to divine the 

intentions of the People have led to a result that is not, in fact, consonant with 

those intentions, then amendment of the Constitution is the necessary and 

appropriate response. 

6.17. As Deputy Alan Shatter said, during the course of the Committee’s meeting on 

5 November 2008: 

I suggest that in working out a constitutional concept of a hierarchy of 

rights, at the top should be the protection of vulnerable children. I also 
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suggest that if vulnerable children are to be protected, it is not unjust 

to require persons who want to engage in sexual intercourse to make 

absolutely certain the people they are having sexual intercourse with 

have attained an appropriate age as prescribed by law. 

6.18. For these reasons, there is a view held by some members of the Committee (in 

particular members of Fine Gael and Sinn Féin) that favours constitutional 

amendment to permit legislation to be enacted that would remove the 

possibility of relying on any defence of mistake as to age in two 

circumstances: where an adult has engaged in a sexual act with a child below a 

certain age (15 according to Fine Gael, 14 according to Sinn Féin), and where 

an adult in a position of authority (as defined in the 2006 Act – see, further, 

paragraph 12.4 below) has engaged in a sexual act with any child (i.e. a person 

below the age of 18).  (It should be noted that these members also support 

restricting within very narrow limits the availability of a defence based on 

mistake of age in respect of children above these age limits but below the age 

of consent.  This view has broad support, although the members of the 

Committee did not reach complete agreement.  See paragraph 9.5 below.) 

6.19. There is, however, a contrary position. In part it is based on the view that the 

Oireachtas should pursue whatever legislative options might be available to 

put in place a stricter statutory rape regime that would also “pass constitutional 

muster” before proceeding with a proposal to amend the Constitution.  During 

the course of the Committee’s meeting on 4 June 2008, the Minister of State at 

the Department of Health and Children, Deputy Barry Andrews said: 

The net issue is how we can balance the rights of the child and those of 

the accused in a criminal trial.  We hope we can achieve as much as 

possible through legislation, but that remains to be seen. 

6.20. There is a view that constitutional amendment should not be resorted to 

without first establishing that legislative amendment would be inadequate.  

Senator Alex White, during the Committee’s meeting on 1 October 2008, 

remarked: 
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I need convincing that, as a community, we are not able to address the 

targeting of children without absolute liability and a constitutional 

referendum to restore the regime in place prior to 2006. 

6.21. In addition, however, this contrary view is also based on a rejection of the 

logic underlying the case for amendment, and an affirmation of the reasoning 

of the Supreme Court.  This approach was forcefully expressed in the 

submission to the Committee from Dr. Gerard Hogan SC.  He wrote: 

23. If one accepts that section 1 of the 1935 Act created a strict liability 

offence of this kind, then it seems to me that this finding of 

unconstitutionality was more or less inevitable.  To my mind, the 

judgment of Hardiman J. pretty well demolished the arguments to the 

contrary.  I note that Professor McAuley is stated in his report for the 

Government as one of the child protection rapporteurs as having stated 

that the logic supporting this decision was “debatable”, but, if one 

accepts the contrary argument to that of the Supreme Court, one might 

as well, for example, equally accept the constitutionality of a statutory 

offence which provided that every motorist who is involved in a car 

accident causing death is, by reason of this fact alone, automatically 

guilty of manslaughter. 

24. Professor McAuley is also quoted as having stated in his report for the 

Government: 

“Contrary to the view repeatedly articulated by the [Supreme] Court 

in the course of its judgment, the doctrine of strict liability does not 

involve the punishment of morally innocent defendants….The 

defendant can fairly be said to have engaged in an inherently risky 

activity which might turn ought to be unlawful [having sex with a girl 

who might turn out to be underage].  Viewed objectively, having sex 

with a young girl who might turn out to be underage is blameworthy 

conduct and in that sense is the functional equivalent of a blow or a 

push in unlawful act manslaughter.” 

25. With the greatest possible respect to Professor McAuley, I find myself 

in profound disagreement with this analysis.  Of course, the man who 
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has sexual intercourse with a female and is either sufficiently 

indifferent or reckless as to her age is guilty of morally blameworthy 

conduct and if the female is under age, then the requisite mens rea for 

the offence of unlawful carnal knowledge has been established 

(assuming, of course, that the legislation provides for mens rea.  This is 

because in appropriate circumstances recklessness can constitute mens 

rea).  

26. The issue here, however, is a different one.  Is it ever any defence to 

demonstrate that there has been an innocent mistake as to age, 

irrespective of the circumstances? Take this (pre-CC) example: 

A, a 21 year-old male meets B, a female, at a nightclub which is 

reserved for those 21 years and over.  She tells him that she is 21 and 

shows him a University student card to this effect.  She further gives 

some outline details of the University course she is attending.  They 

later have consensual sexual intercourse.  She is, in fact, only 16, 

although she is very tall and looks much older.  She has used her elder 

sister’s identity card and can give some details of the University course 

based on what she has heard from her elder sister. 

The relationship later breaks up and, when her parents learn of these 

events, they complain to the Gardaí.  This puts in train a series of 

events which results in A then being prosecuted for unlawful carnal 

knowledge, contrary to section 2 of the Criminal Law (Amendment) Act 

1935.   

27. No one would, I think, consider that the 21 male in this example is any 

thing other than morally innocent. Yet the logic of those who disagree 

with CC and who support the proposed constitutional amendment is 

that they would have to accept that the young man in this example is 

guilty of a very serious criminal offence - simply by reason of the fact 

that the female turned out to be under age - even though on these facts 

he is actually morally innocent of the offence given that he took every 

reasonable step to satisfy himself that she was not underage.  One 

cannot help thinking but that it would be fundamentally unfair if such 
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an accused could not advance an honest mistake defence under those 

circumstances.   

28. This is where, with respect, Professor McAuley’s assault manslaughter 

analogy breaks down.  In the assault manslaughter example, an 

accused who unlawfully strikes another may be guilty of manslaughter 

where, for instance, the victim strikes his head on the pavement as a 

result and later dies in circumstances where the accused did not 

foresee this possibility and did not desire that it would occur.  But 

whatever else can be said about the fairness and proportionality of the 

assault manslaughter rule, at least that rule starts from the proposition 

that the accused is not morally innocent or, at least, not entirely so.  

The accused must, to begin with, have committed some seriously 

blameworthy act by unlawfully striking or assaulting the victim. That is 

not so where the male who has consensual sexual relations with a 

female has no reason to believe that she is underage and has taken 

reasonable steps to satisfy himself to the contrary. 

29. It is for these reasons that I consider that the re-imposition of strict 

liability in this sort of case would be seriously unjust to the (admittedly 

small) category of defendants who might be in a position to put 

forward such a defence of innocent mistake.1 

6.22. The view that the imposition of absolute or strict liability would be capable of 

causing injustice was also reflected in some of the submissions the Committee 

received.  The Irish Council for Civil Liberties, in its written submission to the 

Committee, noted that the: 

Supreme Court struck down this law in C.C. because it was capable of 

criminalising and jailing the morally innocent 

and asked: 

                                                

1 The Committee notes that Dr. Hogan’s references to “strict liability” in the above passages 
contemplate a situation where the law provides for no defence, a situation described by Dr. Hogan 
elsewhere in his submission to the Committee as “absolute” liability.  See chapter 3 above, where this 
question of terminology is considered.  The Committee is conscious that Dr. Hogan’s criticisms of a 
regime of “absolute” liability will have less force in the context of a legal regime that permits a defence 
of mistake as to age to be raised, albeit within very narrow limits. 
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How can an accused person still be given a fair trial when he/she can 

still be convicted and deprived of their liberty if they are morally 

blameless? 

6.23. Those who take the view that a constitutional amendment may not be 

necessary also place some reliance on the absence of convincing evidence that 

the present legislative scheme is not working.  The written submission 

presented to the Committee by the Director of Public Prosecutions offers some 

useful information as a means of assessing the need for reform of the law and 

the extent of reform required.  Although he cautioned that there were various 

difficulties in comparing statistics from different years, he informed the 

Committee that 72 files relating to alleged defilement offences were received 

in 2007, which led to 25 prosecutions.  The number of complaints was higher 

than for unlawful carnal knowledge in 2003 and 2004 and similar to 2005 (75 

files).  The rate of prosecution (35%) was higher than in any of those years. 

6.24. These figures clearly suggest, first, that the willingness of young people to 

make complaints of defilement has not obviously been reduced by the changes 

in the law since the decision in CC, and, second, that the ability to investigate 

and prepare a case for prosecution has not obviously been diminished by those 

changes.  Indeed, while over 50% of those prosecutions are awaiting trial, in 

40% of cases there was a plea of guilty.  The Director concludes his paper by 

saying that: 

The operation of the [new law] is, as yet, in its infancy. We do not yet 

know the full implications of the change in the law. Over half of the 

2007 cases currently being prosecuted are not yet concluded - 52% of 

them are awaiting trial. 

He also states that: 

We cannot definitively say that we are prosecuting either more or less 

child rapes now than we were previously, nor is a comparison between 

unlawful carnal knowledge and defilement appropriate as the new 

offence under the 2006 Act is broader in scope than the old section 1 of 

the 1935 Act. 
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That said, it appears from the available statistics that the current legislative 

regime is at least capable of operation without undue difficulty. 

6.25. The Director did state that the old law (i.e. the offence of unlawful carnal 

knowledge contrary to section 1(1) of the 1935 Act) enabled the prosecution to 

avoid having to prove lack of consent, which was (and of course remains) a 

requirement of the law of rape.  This made it easier to secure convictions and 

made it less traumatic for the girl involved, as it reduced the likelihood that 

she would have to give evidence and, if she did have to give evidence, 

confined the necessary evidence to the question whether intercourse had 

occurred.  That is not, however, necessarily a reason for preferring the old 

legal regime.  Mr. Thomas O’Malley B.L., who presented a submission to the 

Committee on 5 November 2008, noted that the Supreme Court has expressed 

the view (see O’B v. Pattwell  [1994] 2 ILRM. 465) that the offence of rape 

should be charged where it is more appropriate, and he argues that, if it is not, 

offenders may end up being “under-convicted and under-sentenced”. 

6.26. It should also be noted that there is evidence to suggest that in the vast 

majority of cases the perpetrator of a sexual offence against a child is a person 

known to that child.  According to The SAVI Report (The Dublin Rape Crisis 

Centre, 2002), in four-fifths of cases of child sexual abuse the perpetrator was 

known to the abused person.  Dr. Patrick Walsh, Director of Psychological 

Services, St. John of God Services, and Director, Granada and Callan 

Institutes, who made a presentation to the Committee, referred to a Granada 

Institute Study from 1976, based on a review of 1,000 offenders and alleged 

sexual offenders against children who were referred for assessment and/or 

treatment to the Granada Institute, which found that 95% of the offenders 

knew their victim.  Dr. Walsh also referred to a US Department of Justice 

Review from the 1990s, which found that 93% of juvenile victims of sexual 

assault knew their attackers.  In 34% of cases, the attacker was a family 

member and in 59% was an acquaintance.  By definition, in cases of child 

abuse by authority figures, the perpetrator will be known to the victim.  For 

that reason, it is argued, the existence of a defence of mistake is relevant only 

to a small number of cases.  The amendment of the Constitution to remove an 
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element of the protection of the fundamental rights of the citizen would, it is 

argued, be a disproportionate response in those circumstances. 

6.27. It is also argued that even removing entirely the defence of mistake as to age 

will not eliminate the need for children, on occasion, to give evidence in court 

for the prosecution in child sexual abuse cases.  Where the fact of sexual 

contact is denied, such evidence will almost invariably be necessary.  It is 

certainly desirable that, where such evidence is necessary, the process should 

be a source of as little stress and trauma as possible for the child 

victim/witness.  Nevertheless, since it cannot be avoided entirely, even in the 

absence of a defence of mistake, it is argued again that it would be 

disproportionate to remove that defence. 

6.28. For these reasons, there is a view held by other members of the Committee (in 

particular Fianna Fáil and Labour) that the proposed constitutional amendment 

to remove the defence of mistake should not proceed. 
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7. The Text of the Proposed Amendment 

7.1. It should be noted that the views expressed by the Committee in this section of 

the Report are confined to drafting issues relating to the text of the proposed 

Article 42A.5.2°, which is necessarily framed in broad, general terms.  The 

Committee’s detailed views in relation to the availability, form and extent of 

any defence of mistake to a charge of sexual offending against a child are 

expressed elsewhere throughout this report. 

7.2. Turning from the question of the desirability of constitutional amendment in 

general to the terms of the specific proposal contained in the Twenty-eighth 

Amendment of the Constitution Bill 2007, the Committee received numerous 

submissions criticising the precise form and wording of that proposal.  Those 

criticisms focussed on two aspects of the text in particular. 

7.3. A number of the proposals contained in the draft amendment are phrased in a 

permissive fashion, i.e. “Provision may be made by law for . . .”  This is an 

established usage in the Constitution and is found in the following articles: 

Article Subject 

8.3 Exclusive use of either official language 

10.3 and 10.4 Management of State property and other assets 

15.2.2º Creation of subordinate legislatures 

18.4.2º Seanad elections – University seats 

19 Seanad elections – functional and vocational panels 

40.4.6º Bail 

40.6.1º.ii Control of meetings 

 

7.4. Only the last two articles in the above list are concerned with personal rights 

as such and there is an absence of authority as to what value such a permissive 

constitutional authority has in the case of competing rights.  Unsurprisingly, 

the other provisions that employ the phrase have attracted little judicial 
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attention.  It may nonetheless be suggested with some confidence that such a 

permissive provision leaves open the possibility that the courts might decide 

that the permission is a limited one in the sense that it is limited by the 

application of other constitutional norms. 

7.5. The form of the proposed Article 42(A).5.2º, however, is different in that it 

states that “No provision in this Constitution invalidates . . .”  That too is an 

established constitutional usage, although it appears only in Article 29.4.10º, 

which provides that: 

No provision of this Constitution invalidates laws enacted, acts done 

or measures adopted by the State which are necessitated by the 

obligations of membership of the European Union or of the 

Communities, or prevents laws enacted, acts done or measures 

adopted by the European Union or by the Communities or by 

institutions thereof, or by bodies competent under the Treaties 

establishing the Communities, from having the force of law in the 

State. 

7.6. That is the provision that gives effect to the doctrine of the supremacy of 

Community or EU law over the domestic laws, including the domestic 

constitutional laws, of Member States – see Campus Oil Ltd. v. The Minister 

for Industry and Energy [1983] IR 82.  It appears, therefore, that it is intended 

by the form of the amendment to establish the power of the Oireachtas to enact 

offences of strict or absolute liability against or in connection with children as 

a supreme rule of constitutional law.  This would not merely restore the 

protection afforded to children from sexual exploitation to the level achieved 

by the 1935 Act, it would elevate that protection to the very top of the 

hierarchy of rights recognised by the Constitution.  Furthermore, the effect of 

the text would be to elevate to the top of that hierarchy legislation which has 

not yet been drafted.  European Union laws have of course been so elevated 

and there is no reason why a law to protect children from sexual abuse and 

exploitation should not be similarly addressed.  The latter concern would be 

mitigated by the publication, in advance of a referendum on a proposed 
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amendment of the Constitution, of the legislation intended to be enacted 

should the referendum be approved, as recommended by the 2006 Committee. 

7.7. During her presentation to the Committee on behalf of Barnardos on 5 March 

2008, Ms. Norah Gibbons said: 

 The legislation must be published before putting such an amendment 

before the people. The people must know the intentions of the 

Oireachtas. It is elected to provide leadership in this area. 

7.8. Treoir, in its written submission to the Committee, went further.  It 

recommended: 

the publication of a Green Paper on the issue of child protection.  All 

of the options to protect children from exploitation and sexual abuse 

need to be explored. 

 

The Committee recommends that, if an amendment to the Constitution 

is to be proposed, the legislation proposed to be enacted on foot of that 

amendment should be published prior to the necessary referendum. 

 

7.9. Notwithstanding this recommendation, which offers some comfort to those 

who are concerned about the scope of the legislative authority that would be 

granted by the text of the proposed amendment, as currently drafted, the 

Committee remains concerned by the use of the words “No provision of this 

Constitution invalidates . . .”  In addition to the issues stated above, the 

Committee notes, in particular, the written submission of the Bar Council, 

which states that: 

It is not impossible that a future [European Court of Human Rights] 

decision may take a similar stance to that of the Supreme Court in CC. 
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The Committee recommends that, if an amendment to the Constitution 

is to be proposed, an alternative form of wording be adopted to permit 

the Oireachtas to enact the necessary legislation and that the phrase 

“No provision of this Constitution invalidates . . .” not be used. 

 

7.10. The Committee wishes to record that the foregoing recommendation did not 

receive unanimous support amongst the members of the Committee.  Fine 

Gael members of the Committee see no particular reason why legislation to 

protect children should not be elevated to the level of constitutional supremacy 

that applies to the obligations of membership of the European Union and 

Communities. 

7.11. It should also be noted that, because the proposed amendment relates to: 

any law providing for offences of absolute or strict liability committed 

against or in connection with a child under 18 years of age, 

it is more broadly framed than is likely to be necessary to deal with the 

specific issue of removing the defence of mistake as to age in cases of sexual 

acts committed with a child. 

7.12. The potential scope of application of the amendment is very much wider than 

the scope of the former offence of statutory rape.  In particular, the absence of 

the qualifier “sexual” in relation to offences and the use of the words “in 

connection with a child” permits a potentially very significant extension of 

strict liability in a way which cannot be foreseen at this stage. 

 

The Committee recommends that, if an amendment to the Constitution 

is to be proposed, the wording of the text be confined to “sexual 

offences of absolute or strict liability committed against a child under 

18 years of age”. 
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8. Alternative to Amendment – Legislation and Early Challenge 

8.1. Those members of the Committee (i.e. Fianna Fáil, Labour and Sinn Féin) 

who favoured the pursuit of further legislative refinements to the existing 

statutory regime concerning sexual offences against children were conscious 

that any such amendments would likely be challenged in the courts on grounds 

of constitutionality. Fine Gael members of the Committee are concerned that 

some of the proposed amendments to the existing legislative regime may not 

survive such constitutional challenge. While more than one form of statutory 

rape regime might pass constitutional muster, the difficulty is that it is not 

generally possible to know in advance which will.  It is obviously undesirable 

that the law in such an important area would be uncertain.  On the other hand, 

a constitutional challenge by an accused person may prolong very significantly 

the victim’s engagement with the criminal justice system, which would be a 

source of considerable stress and anxiety, especially for a child.  Such delay 

might even mean that the child grows to adulthood without the allegation ever 

being tried in court.  It is not only the victim who suffers. An accused too is 

entitled to a prompt trial of such a serious allegation.  It would be preferable, 

therefore, if any such challenge came early in the life of a new legislative 

regime and could be determined speedily. 

8.2. Bearing these factors in mind, a majority of the Committee are of the view that 

it would be desirable, if refinements are to be made to the existing legislative 

regime for the purpose of limiting or restricting the scope of the defence of 

mistake as to age, that any such legislation be tested in the courts as early as 

possible, perhaps by being referred to the Supreme Court in accordance with 

Article 26 of the Constitution.  The Committee is, of course, conscious that the 

decision to make an Article 26 reference is for the President alone, after 

consultation with the Council of State, and does not wish to interfere in the 

President’s exercise of that discretion.  Other concerns about the appropriate 

use of Article 26 arise.  The Supreme Court’s consideration of the legislation 

occurs in a factual vacuum, without the specific factual circumstances of a 

particular alleged offence to consider.  Legislation which survives an Article 

26 reference is immune from later constitutional challenge, even where 

unforeseen circumstances subsequently emerge.   
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8.3. A favourable decision from the courts would be of obvious value.  However, 

even an unfavourable decision would be of assistance in identifying the 

precise constitutional limits for legislative action in relation to sexual offences 

against children and might be of assistance in re-evaluating the necessity for 

constitutional amendment. 

 

The Committee respectfully expresses the view that an early court 

decision on the constitutional validity of new legislation (possibly by 

an Article 26 reference to the Supreme Court) would be of value in 

developing the legislative regime governing sexual offences against 

children within appropriate constitutional limits. 
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The Scope for Legislative Amendment 

9. The Mental Element 

9.1. Criminal responsibility depends upon the presence of two essential elements, 

one external and one internal.  The external element is the proscribed conduct 

and is known as the actus reus; the internal element is the state of mind of the 

accused and is known as the mens rea or “guilty mind”.  The law recognises 

different degrees of guilt in the mind and sets the standard for criminal liability 

at different levels in different cases.  The debate about the existence of a 

defence of mistake as to age in cases of sexual offending against children is, in 

essence, a debate about the level of mental guilt required to be proved. 

9.2. Following the decision of the Supreme Court in C.C. v. Ireland which, as 

stated above, emphasised the central importance of the requirement of proof of 

mental guilt, the Criminal Law (Sexual Offences) Act 2006 fixed the level of 

mental guilt required at a subjective level, albeit with objective elements.  In 

other words, the test for the existence of a mistake amounting to a defence is 

the honest belief of the accused, no matter how misguided or naïve that belief 

may be.  Some safeguard is present in that the jury must make up their own 

minds as to what the honest belief of the accused was by considering whether 

there were reasonable grounds for that belief and all other relevant 

circumstances. 

9.3. The Committee is conscious that the 2006 Act represented a determined effort 

to enact appropriate legislation under enormous pressure of time and 

recognizes the extent to which it approaches existing constitutional limits 

insofar as they are understood.  Nevertheless, the Committee has noted the 

very many submissions advocating a recalibration of the level of mental guilt 

required to be proved.  Speaking on behalf of the Children’s Rights Alliance at 

the meeting of the Committee on 8 October 2008, Ms. Jillian van Turnhout 

remarked: 

Let us not take 1935 as our starting point. Why not take the 

opportunity to consider whether the defence included in the 2006 Act 

might be tightened? This could be done by means of the defence of 

honest belief, which would allow judgments to be made objectively and 
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not subjectively and ensure that an accused person honestly and 

reasonably believed that a child had reached the relevant age. We 

could amend the law in order that this defence would not succeed 

where the defendant was reckless as to whether the complainant had 

reached the relevant age and introduce a due diligence clause so that 

an accused person must prove that he or she took reasonable steps to 

ascertain the age of the child. 

9.4. The following proposals, in particular, emerged. 

9.4.1. Apply a purely objective standard, i.e. it doesn’t matter what the accused’s 

belief was, the availability of the defence of mistake depends on what a 

reasonable person would have believed in all the circumstances.  The 

reasonable person can be defined as a reasonable person of the age and in the 

position of the accused, with his permanent characteristics.  Because such an 

approach could mean that a person would be convicted without his actually 

having had mental or moral guilt (in the sense in which that phrase was used 

by the Supreme Court in C.C. v. Ireland), and because it would be a 

significant departure from (or at least development of) established 

constitutional and criminal law norms in this jurisdiction, constitutional 

amendment would likely be required. 

9.4.2. Introduce more objective elements while preserving, even in part, a subjective 

standard, e.g. by requiring the defence to establish that the belief was both 

honest and reasonable.  This approach reflects the test that applies to the use of 

force in self-defence in homicide cases, where if the force is objectively 

unreasonable the accused will be convicted of manslaughter, but he will not be 

convicted of murder unless he knew the force was unreasonable.  However, 

the analogy is not exact and this test does not have explicit constitutional 

approval. 

9.4.3. Apply a due diligence test, i.e. require proof by the accused that reasonable 

steps were taken to establish the age of the child. The question of 

reasonableness becomes central again.  What is reasonable will ordinarily 

depend, as a matter of law, on the circumstances as they appear to the accused.  

If it were proposed that he should be required to prove that he took all 
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reasonable steps in circumstances where it was objectively reasonable to 

believe that such steps were required, whether or not he in fact believed that to 

be the case, then again there would be some concern about the 

constitutionality of that approach. 

9.4.4. Create an age-related regime, with objective elements, which places the onus 

of proof on the accused and applies specific evidential rules.  Such an 

approach, for example, would permit a defence only in the case of victims 

aged between, say, 15 and 17 years (with no defence in the case of victims 

under 15 years), if the accused could establish reasonable grounds for 

believing the victim to be aged 17 years or older, and the onus would be on the 

accused to prove such grounds.  Provision could also be made by law to the 

effect that evidence of the manner of dress or demeanour of the victim would 

not be sufficient, of itself, to establish reasonable grounds for such alleged 

belief.  Such a defence would not be available to persons in positions of 

authority.  Again, the introduction of such an objective test arguably would 

give rise to concern about the constitutionality of such an approach. 

 

The Committee recommends that consideration be given to legislative 

amendments designed to raise the level which the accused must reach 

in proving the existence of a mistake as to age in cases of prosecutions 

for sexual offending against children. 

 

9.5. It has not been possible for the Committee to reach complete agreement as to 

which approach is the best in this respect.  Fine Gael members of the 

Committee propose a purely objective test of “reasonable grounds to believe” 

the child was an adult, where in fact the child was aged fifteen or sixteen at the 

time of the sexual act and, as stated above, recommend constitutional 

amendment to secure such a legislative regime from challenge.  All other 

members propose a test of “honest and (objectively) reasonable” belief as to 

age.  Fianna Fáil, Labour and Sinn Féin members of the Committee also 

propose the application of a “due diligence” test. 
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10. The Onus and Standard of Proof 

10.1. The Criminal Law (Sexual Offences) Act 2006 provides, in relation to the 

defence of mistake as to age, that “it shall be a defence . . . for the defendant to 

prove . . .”.  Accordingly, the prosecution is not required to prove a guilty 

mind, but it is open to the accused to prove otherwise.  Having regard to the 

seriousness of sexual offences against children and the importance of the 

protection of children, this appears to the Committee to be a reasonable and 

proportionate adjustment of the normal onus of proof in criminal proceedings.  

The Committee also notes the preponderance of views expressed in the 

submissions it received that the onus of proving a mistake as to age should fall 

on the accused. The imposition of the onus of proof on the accused is, of 

course, not the only method by which the laws of evidence might be re-

balanced to favour the protection of children, and the application of evidential 

inferences, presumptions or exclusions may prove valuable for that purpose.  

The Committee is conscious, however, that such a re-balancing exercise can 

give rise to implications for the presumption of innocence and the right to 

silence, which warrant further consideration. 

 

The Committee recommends that, whatever legislative or 

constitutional amendments are proposed or enacted in relation to 

sexual offences against children, the onus of proving a mistake as to 

age should fall on the accused.  The Committee further recommends 

that the standard of proof required of an accused in that respect should 

be proof on “the balance of probabilities”. 

 

The Committee recommends that legislation be enacted designed to 

apply appropriate presumptions, exclusions and inferences, as a matter 

of the law of evidence, in prosecutions for sexual offences against 

children. 
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The Committee specifically recommends that the legislation enacted 

exclude permitting an accused charged with a sexual offence against a 

child, to rely on the dress and/or demeanour of the child, on consent by 

the child to sexual activity, or on evidence of previous sexual history 

of the child to establish or support a defence of mistake. 

 

The Committee specifically recommends that provision be made by 

law to enable an adverse inference to be drawn from the failure of the 

accused to mention the alleged mistake as to age or the grounds 

therefor when questioned by Gardaí. 

 

10.2. The Committee is conscious that, in making recommendations for legislative 

change, it has addressed only some aspects of the overall scheme of legislation 

relating to sexual offences generally and, specifically, sexual offences against 

children.  Other aspects of that scheme merit consideration and review.  There 

remains an urgent need for a comprehensive, codified scheme of sexual 

offences, as identified by the 2006 Committee and the written submission of 

the CARI Foundation amongst others, and such a scheme should include a 

specific offence of child sexual abuse. 

 

The Committee recommends a complete review and codification of the 

law relating to sexual offences, including the creation of a specific 

offence of child sexual abuse. 
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11. Criminal Procedure 

11.1. As stated above, no legislative or constitutional amendment can protect child 

victims of sexual offending entirely from having to give evidence in a criminal 

trial.  For that reason, the taking of all appropriate measures to ensure that the 

stress, discomfort and trauma associated with the process of giving evidence 

are minimised is of the very highest importance.  It was a source of concern to 

the Committee to note the extent to which concern about these issues featured 

in the submissions it received, in particular having regard to the extensive list 

of recommendations in that regard set out in the Report on Child Protection 

published in November 2006 by the 2006 Committee.  Ms. Maria Corbett of 

the Children’s Rights Alliance, addressing the Committee on 6 February 2008, 

called for the full implementation of those recommendations as a matter of 

priority.  The Committee supports this call.  Accordingly, the Committee 

adopts and sets out again below the recommendations of the 2006 Committee 

in relation to criminal justice procedures and urges that every effort be made to 

make progress in this important area. 

11.2. The Committee has, in general, confined its recommendations to matters 

affecting children, in accordance with its Orders of Reference.  It must be 

observed, however, that the justifications for implementing special measures 

in criminal procedure to protect child victims and witnesses apply with equal 

force to the necessity to implement such measures for adults with intellectual 

disabilities or who are otherwise vulnerable.  The Committee wishes to 

emphasise that the need to protect such vulnerable adults against sexual 

exploitation and to facilitate their participation in the criminal justice system, 

where such offending occurs, is an important public policy objective which 

requires urgent and effective action.  The Committee considers that the 

implementation of legislative, regulatory or practical measures of that nature 

for the benefit of child victims and witnesses provides an opportunity to put in 

place analogous measures for the protection of vulnerable adults. 
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The Committee recommends the establishment of regional specialist 

child protection units within An Garda Síochána, which should take 

responsibility for the investigation of complaints of child sexual abuse 

from the outset of the investigation. 

 

The Committee recommends that the provision of comfortable and 

non-threatening facilities, including video-recording facilities, for 

interviewing child witnesses/victims should feature in the design and 

maintenance of Garda stations, especially divisional or district 

headquarters. 

 

The Committee recommends that there should be facilities in Garda 

stations, especially divisional or district headquarters, to enable formal 

identification parades to be conducted without the identifying witness 

needing to be in the presence of, or visible to, the suspect. 

 

The Committee recommends further study, with the assistance of An 

Garda Síochána and the Health Services Executive, of the submission 

that social workers participate in Garda interviews of child 

complainants. 

 

The Committee recommends that a structured programme of training 

and education on child psychology, child development and the reaction 

of children to incidents of child sexual abuse be developed and 

provided to Gardaí, officers of the Director of Public Prosecutions, 

prosecuting solicitors and counsel and judges hearing cases involving 

allegations of child sexual abuse. 
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The Committee recommends further study of the extent to which 

prosecutorial policy, in particular in relation to the framing of charges, 

may present a difficulty for child victims, having regard to their mental 

and cognitive abilities, and of the means by which such difficulties can 

be overcome. 

 

The Committee recommends that a fully-funded and resourced 

programme to put in place the necessary arrangements to give practical 

effect to the statutory provisions for the use of video-link evidence be 

launched.  The Committee recommends that such a programme take 

account, in the design and construction of all such facilities, of the 

needs and sensitivities of child witnesses.  The Committee 

recommends that consideration be given to providing this service as 

widely as possible, and ideally nationwide, in order to give full effect 

to the existing legislative provisions. 

 

The Committee recommends that the necessary arrangements be put in 

place, as a priority, by An Garda Síochána to enable the video-

recording of statements to Gardaí by child complainants, so that such 

video recordings might be admissible in evidence. 

 

The Committee recommends, subject to the necessary resources and 

facilities being put in place, as previously recommended by the 

Committee, that consideration be given to amending the Criminal 

Evidence Act 1992 so as to ensure that at least some special protective 

measures for witnesses be automatically applied to all child 

complainants unless they prefer otherwise or the court, in the interests 

of justice, decides otherwise.  Arrangements should be developed, 

whether by rules of court or in the form of a practice adopted by the 

prosecution, to elicit the views of the complainant on this issue and 

organise the necessary measures well in advance of the trial. 
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The Committee recommends that consideration be given to amending 

the Criminal Evidence Act 1992 to introduce the possibility of giving 

evidence behind a screen or with the benefit of another mechanism to 

enable witnesses entitled to the protections of Part III of that Act to 

give evidence in the hearing but not the sight of the accused. 

 

The Committee recommends that consideration be given to requiring 

the removal of wigs and gowns by counsel in the event of any child 

victim or witness giving evidence, regardless of whether or not they do 

so by live television link. 

 

The Committee recommends that consideration be given to amending 

Part III of the Criminal Evidence Act 1992 by applying a single age 

limit of 18 years for all special protective measures for child witnesses. 

 

The Committee recommends that personal cross-examination of child 

complainants and of child witnesses to the offence by the accused be 

prohibited in the case of a sexual offence against a child, and that the 

necessary ancillary provisions be made in legislation and/or rules of 

court along the lines of those made in other jurisdictions. 

 

The Committee recommends further study of appropriate ways of 

ensuring that cross-examination of child witnesses and complainants is 

properly and fairly conducted. 
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The Committee recommends that all lawyers involved in the 

prosecution or defence of cases of child sexual abuse or sexual 

offences against children, and all judges hearing such cases, should be 

required to undergo a specialist program of training to enable them to 

perform their respective functions in the manner least traumatic for 

child complainants and witnesses.   

 

The Committee recommends that consideration be given to the 

development of an on-going training programme for all lawyers 

involved in the prosecution or defence of cases of child sexual abuse or 

sexual offences against children, and all judges hearing such cases, to 

take account of developments in knowledge relating to child 

development and children’s responses to the criminal justice system. 

 

The Committee recommends the development, as an urgent priority, of 

a Child Witness Support Service along the lines of the proposal 

developed by St Louise’s Unit, Our Lady’s Children’s Hospital 

Crumlin and St Clare’s Unit, The Children’s University Hospital, 

Temple Street.  The Committee recommends that the research 

necessary to design and implement such a service be carried out as 

soon as possible and that whatever resources are necessary be made 

available. 
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The Committee recommends further study by the Office of the 

Director of Public Prosecutions, in conjunction with the Commissioner 

of An Garda Síochána, of the practical implementation of the measures 

provided for in chapter 12 of the Guidelines for Prosecutors.  The 

Committee also recommends the development of formal protocols, 

where necessary, to ensure the full implementation of those measures.  

The Committee also recommends that whatever resources are required 

to enable the full implementation of those measures, and any such 

protocols, be provided. 

 

 

The Committee recommends further study of victim responses to the 

criminal justice system and of the means that might be available to 

alleviate any unnecessary hardship caused to victims by the operation 

of the criminal trial process. 

 

The Committee recommends that the arrangements for the listing and 

hearing of cases involving allegations of child sexual abuse, whether 

criminal trials or judicial review applications, be reviewed so as to 

ensure that such cases receive as prompt a hearing as possible, 

consistent with the rights of the accused. 
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Age of Consent and Peer Sexual Relations 

12. Fixing the Age of Consent 

12.1. The Report on Child Protection published in November 2006 by the 2006 

Committee examined various aspects of the question of the appropriate age of 

consent to sexual activity and, although a recommendation was ultimately 

made in relation to the appropriate age of consent, it was not unanimous.  The 

Committee has again heard submissions in support of different ages.  Norah 

Gibbons, speaking on behalf of Barnardos at the Committee meeting of 5 

March 2008, said: 

We believe 16 years is the proper age for consent. We do not believe it 

should be put into the Constitution because mores change. 

12.2. Ms. Caroline Spillane of the Crisis Pregnancy Agency, addressing the meeting 

of the Committee on 23 July 2008, in answer to a question from Deputy Alan 

Shatter, explained the Agency’s reasons for suggesting an age of 17 years as 

follows: 

First, there is evidence that there can be an emotional impact from the 

level of regret. Moreover, there also are negative sexual health 

outcomes which it is known increase below the age of 17 years. 

12.3. This Committee is similarly unable to reach agreement on a single age of 

consent.  Fianna Fáil, Labour and Sinn Féin members of the Committee 

recommend an age of consent of 16.  Fine Gael members of the Committee 

recommend the age of 17.  The Committee was, however, agreed that it should 

be an offence for adult persons in authority to engage in sexual acts with 

children under the age of 18 years. 

 

The Committee recommends that it should be an offence for adult 

persons in authority to engage in sexual acts with children under the 

age of 18 years. 
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12.4. A “person in authority” is defined by the 2006 Act as meaning: “(a) a parent, 

step-parent, guardian, grandparent, uncle or aunt of the victim, (b) any person 

who is, for the time being, in loco parentis to the victim, or (c) any person who 

is, for the time being, responsible for the education, supervision or welfare of 

the victim”.  The Committee is concerned that this definition may be defective 

in two respects.  First, the responsibilities identified in paragraph (c) may 

unintentionally fail to apply the definition to those who come into contact with 

children in the sporting context.  Secondly, the use of the phrase “for the time 

being” may exclude persons who, at the specific time of the offence are not 

operating in their position of authority, but who have become acquainted with, 

and earned the trust of, a child in such a position. 

 

The Committee recommends that paragraph (c) of the definition of 

“person in authority” contained in the Criminal Law (Sexual Offences) 

Act 2006 be amended to include a person who is responsible for the 

“training” of the victim. 

 

The Committee recommends that the definition of “person in 

authority” contained in the Criminal Law (Sexual Offences) Act 2006 

be amended to include persons who, while not acting in a position of 

authority at the time of the offence, have become acquainted with the 

victim as a result of having occupied such a position. 
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13. The Problem of Peer Relations and the Role of the Prosecution 

13.1. The single most frequently raised issue in the submissions received by the 

Committee was the concern that young people engaging in consensual, non-

exploitative, sexual behaviour with members of their peer group as part of the 

normal process of growing up should not be criminalised.  The Committee 

shares this concern.  Deputy Caoimhghín Ó Caoláin expressed this concern at 

the Committee’s meeting on 4 June 2008, when he said: 

I am concerned that in expressing this in a black and white way and in 

drawing definitive lines, we will create serious consequences for young 

people. . . . I am concerned that we are putting in place rigid directions 

whereby the courts will have no option but to apply the bleakest 

consequences for certain individuals who, in my mind and in the minds 

of many others, are simply other innocent young persons. 

13.2. The DPP in his written submission to the Committee in February 2009 stated: 

The reality is that we have always relied on prosecutorial discretion as 

a mechanism for keeping such cases from being prosecuted. As 

Professor McAuley informed the Committee in his capacity as 

rapporteur for the legal protection of children, the 1935 Act was 

somewhat ‘over-inclusive’ in that it did not in principle distinguish 

between the predatory older male and the boyfriend. I am pleased to 

note that Professor McAuley notes that I and my predecessor 

nonetheless did observe that distinction and were reluctant to 

prosecute in cases of sexual experimentation between people of 

comparable age on the basis that there was no public interest in 

maintaining such prosecutions.  

13.3. The difficulty lies in finding a means of expressing a prohibition against 

sexual abuse of children, including manipulative or exploitative abuse by other 

children, without criminalising “normal” behaviour.  Broadly speaking, two 

approaches to the issue emerged.  First, enact whatever prohibition is 

considered appropriate and phrase it in general terms, but allow for a 

discretion not to prosecute children, as is the law at present.  Alternatively, 



 

 62

expressly exclude from prosecution children below a certain age or children 

within proximate ages. 

13.4. The concern arising in relation to the first approach is that legislation should 

not be enacted which is not intended to be enforced, as to do so weakens the 

authority of the law.  Reliance on prosecutorial discretion gives rise to 

uncertainty and creates a risk of arbitrariness.  Advocates of the first approach 

address these concerns by suggesting that the terms of the prosecutorial 

discretion be specified by law, rather than relying on the residual, general 

prosecutorial discretion, although this approach gives rise to the further 

concern that any criminal trial that might be considered necessary could be 

delayed by judicial review proceedings concerning the decision to prosecute.  

The concern in relation to the second approach is that it eliminates a 

potentially useful offence from the armoury of the prosecution.  The 

attractions of prosecuting for an offence of sexual activity with a child, 

without a requirement for proof of mental guilt (albeit allowing for a defence 

of mistake), are no less convincing because the offender is also a child.  The 

argument that other offences can still be prosecuted ignores the greater 

difficulty, both for the prosecution and for the victim as a witness, of proving 

other offences. 

13.5. Fianna Fáil and Fine Gael members of the Committee proposed that provision 

be made by law for a discretion not to prosecute in circumstances where the 

parties are proximate in age, no coercion is involved, and neither is in a 

position of trust or authority in relation to the other.  Fine Gael members 

propose prohibiting  prosecution in such circumstances where the child is aged 

15 to 17 and the other party is not more than 2 years older, where no coercion 

is involved and neither is in a position of trust or authority.  Labour members 

were opposed to reliance on the discretion not to prosecute alone and 

suggested a two-year age bracket for people above the age of 14, with a role 

for prosecutorial discretion at the margins.  The Sinn Féin member of the 

Committee proposes that there should be no prosecution of a child under 12, 

although all such cases should be investigated and followed up with age-

appropriate remedial action.  They suggest that there should be no prosecution 

of a child between 12 and 18 in the absence of a relationship of authority or 
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other aggravating circumstances.  Again treatment and rehabilitation are 

recommended. 

 

The Committee recommends that further consideration be given to the 

role of prosecutorial discretion as a means of preventing the 

criminalisation of young people engaged in consenting, non-

exploitative sexual activity with their peers. 

 

The Committee recommends that further consideration be given to 

providing for the exercise of the discretion not to prosecute in specific 

circumstances and on specific grounds. 

 

The Committee recommends that consideration be given to the 

possibility of specifying by law an age below which a person might not 

be prosecuted for the offence of engaging in a sexual act with another 

child. 

 

13.6. A possible anomaly in the law relating to peer sexual relations between young 

people has been drawn to the attention of the Committee. Whilst the general 

minimum age for marriage is 18 years, persons who have attained 16 years but 

are under 18 can marry with the consent of the Circuit Court.  Clearly, 

legislation prohibiting sexual acts with children should not apply to any young 

people who receive such consent and marry. 

 

The Committee recommends that laws enacted in relation to the 

prohibition on sexual activity with children should not apply to sexual 

activity within marriage where one or both spouses are under the age 

of 18 years. 
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13.7. Section 5 of the Criminal Law (Sexual Offences) Act 2006, provides that:  

 A female child under the age of 17 years shall not be guilty of an 

offence under this Act by reason only of her engaging in an act of 

sexual intercourse. 

13.8. This provision was a source of considerable controversy, as is clear from the 

submissions made to the 2006 Committee, some of which are contained in its 

report.  Having considered those submissions, and the issue generally, the 

2006 Committee recommended the repeal of Section 5.  This Committee is 

inclined to put the matter more generally and state that the law relating to 

sexual offences against children should not discriminate on grounds of gender 

or sexual orientation. 

 

The Committee recommends that the law relating to sexual offences 

against children should not discriminate on grounds of gender or 

sexual orientation. 

 

13.9. Section 96(5) of the Children Act 2001, as amended by Section 136 of the 

Criminal Justice Act 2006, sets out the general guiding principle for any court 

exercising criminal jurisdiction in respect of children.  It provides: 

When dealing with a child charged with an offence, a court shall have 

due regard to the child’s best interests, the interests of the victim of the 

offence and the protection of society. 

13.10. This approach to the protection of the child’s best interests in the context of 

the criminal law, is given specific meaning in its application to the sentencing 

of young offenders by subsection (2) of section 96 of the 2001 Act.  It 

provides that: 

any penalty imposed on a child for an offence should cause as little 

interference as possible with the child's legitimate activities and 

pursuits, should take the form most likely to maintain and promote the 

development of the child and should take the least restrictive form that 
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is appropriate in the circumstances; in particular, a period of 

detention should be imposed only as a measure of last resort. 

13.11. The Committee is conscious that the form of penalty required to maintain and 

promote the development of a child who has been convicted of a sexual 

offence may be very different from the normal range of penal sanctions.  The 

Committee also takes the view that the availability of whatever interventions 

may be required to assist a child who is sexually active should not in any way 

be dependent on proof of a sexual offence having been committed.  Non-penal 

responses to underage sexual activity have a very important role to play, both 

in preventing offending and in promoting child development. 

 

The Committee recommends the development of a range of age-

appropriate non-penal responses to underage sexual activity. 
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APPENDIX A 

ORDERS OF REFERENCE OF THE COMMITTEE 

 
Dáil Éireann on 22 November 2007 ordered: 
 
 

“(1) That a Select Committee consisting of thirteen members of Dail Éireann be 
joined with a Select Committee to be appointed by Seanad Éireann to form the Joint 
Committee on the Constitutional Amendment on Children to: 
  

(a) examine the Twenty-eighth Amendment of the Constitution Bill 2007; and 
 

(b) consider the text set out in the Schedule to that Bill with regard to the 
following:– 

 

(i) the acknowledgement and affirmation of the natural and    
imprescriptible rights of all children;  

 

(ii) the restatement and extension of the existing provision in 
relation to children and parents contained in Article 42.5 of the 
Constitution to include all children;  

 

(iii) the provision of legal authority for the adoption of children who 
have been in care for a substantial period of time if it is in the 
best interests of those children; 

 

(iv) the provision of legal authority so that all children may be 
eligible for voluntary adoption; 

 

(v) the provision of legal authority so that the courts shall be 
enabled to secure the best interests of a child in any court 
proceedings relating to adoption, guardianship, custody or 
access of that child and to ensure that such interests are taken 
into account in all other court proceedings in relation to that 
child; 

 

(vi) the provision of legal authority for the collection and exchange 
of information relating to the risk or actual occurrence of child 
sexual abuse; 



 

 67

(vii) that no provision in the Constitution should invalidate any law 
providing for absolute or strict liability in respect of sexual 
offences against or in connection with children; 

  

(c) make such recommendations, including recommendations in relation to 
amendments to the text in Schedule 1 of the Bill, as shall to the Committee 
seem appropriate. 

 

(2) The Committee shall report back to each House with recommendations in a 
final report four months from the date of establishment.2 

 

(3) The Minister for Justice, Equality and Law Reform and the Minister of State at 
the Departments of Health and Children, Education and Science and Justice, 
Equality and Law Reform, with special responsibility for Children, shall be ex 
officio members of the Committee and shall be entitled to vote. 

 

(4) The quorum of the Joint Committee shall be four, of whom at least one shall 
be a Member of Dáil Éireann and one a Member of Seanad Éireann. 

 

(5) The Joint Committee shall have the powers defined in Standing Orders 83(1) 
to (8) inclusive and 93(2). 

 

(6) The Chairperson of the Joint Committee shall be a Member of Dáil Éireann.”  
 

Seanad Éireann on 22 November 2007 ordered: 
 
 

“(1) That a Select Committee consisting of four members of Seanad Éireann be 
joined with a Select Committee to be appointed by Dáil Éireann to form the Joint 
Committee on the Constitutional Amendment on Children to: 

  

(a) examine the Twenty-eighth Amendment of the Constitution Bill 2007; and 

 

(b) consider the text set out in the Schedule to that Bill with regard to the 
following:– 

 
                                                

2 This reporting deadline was extended to 16 October 2009 by order of Dáil Éireann. 
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(i) the acknowledgement and affirmation of the natural and              
imprescriptible rights of all children;  

 

(ii) the restatement and extension of the existing provision in 
relation to children and parents contained in Article 42.5 of the 
Constitution to include all children;  

 

(iii) the provision of legal authority for the adoption of children who 
have been in care for a substantial period of time if it is in the 
best interests of those children; 

 

(iv) the provision of legal authority so that all children may be 
eligible for voluntary adoption; 

 

(v) the provision of legal authority so that the courts shall be 
enabled to secure the best interests of a child in any court 
proceedings relating to adoption, guardianship, custody or 
access of that child and to ensure that such interests are taken 
into account in all other court proceedings in relation to that 
child; 

 

(vi) the provision of legal authority for the collection and exchange 
of information relating to the risk or actual occurrence of child 
sexual abuse; 

   

(vii) that no provision in the Constitution should invalidate any law 
providing for absolute or strict liability in respect of sexual 
offences against or in connection with children; 

  

(c) make such recommendations, including recommendations in relation to 
amendments to the text in Schedule 1 of the Bill, as shall to the Committee 
seem appropriate. 

 

(2) The Committee shall report back to each House with recommendations in a 
final report four months from the date of establishment.3 

                                                

3 This reporting deadline was extended to 16 October 2009 by order of Seanad Éireann. 
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(3) The Minister for Justice, Equality and Law Reform and the Minister of State at 
the Departments of Health and Children, Education and Science and Justice, 
Equality and Law Reform, with special responsibility for Children, shall be ex 
officio members of the Committee and shall be entitled to vote. 

 

(4) The quorum of the Joint Committee shall be four, of whom at least one shall 
be a Member of Dáil Éireann and one a Member of Seanad Éireann. 

 

(5) The Joint Committee shall have the powers defined in Standing Orders 70(1) 
to (8) inclusive and 86(2). 

 

(6)  The Chairperson of the Joint Committee shall be a Member of Dáil Éireann.” 
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11. Crisis Pregnancy Agency  
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40. Parents for Children  
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45. The Bar Council  
46. The CARI Foundation (Children At Risk In Ireland) 
47. The Iona Institute  
48. The Women’s Health Council  
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Section
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PART 1

PART 2

[No. 14 of 2007]
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————————
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————————
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Amendment of the
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Citation.
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————————

TWENTY-EIGHTH AMENDMENT OF THE CONSTITUTION
BILL 2007

————————

BILL
entitled

AN ACT TO AMEND THE CONSTITUTION. 5

WHEREAS by virtue of Article 46 of the Constitution, any pro-
vision of the Constitution may be amended in the manner provided
by that Article:

AND WHEREAS it is proposed to amend the Constitution:

BE IT THEREFORE ENACTED BY THE OIREACHTAS AS 10
FOLLOWS:

1.—The Constitution is hereby amended as follows:

(a) section 5 of the Irish text of Article 42 shall be repealed,

(b) section 5 of the English text of Article 42 shall be repealed,

(c) the Article the text of which is set out in Part 1 of the 15
Schedule shall be inserted after Article 42 of the Irish
text,

(d) the Article the text of which is set out in Part 2 of the
Schedule shall be inserted after Article 42 of the English
text. 20

2.—The amendment of the Constitution effected by this Act shall
be called the Twenty-eighth Amendment of the Constitution.

This Act may be cited as the Twenty-eighth Amendment of the Con-
stitution Act 2007.



————————

AN BILLE UM AN OCHTÚ LEASÚ IS FICHE AR AN
mBUNREACHT 2007

————————

BILLE
dá ngairtear

ACHT CHUN AN BUNREACHT A LEASÚ.5

DE BHRÍ gur cead, de bhua Airteagal 46 den Bhunreacht, foráil
ar bith den Bhunreacht a leasú ar an modh a shocraı́tear leis an
Airteagal sin:

AGUS DE BHRÍ go bhfuil beartaithe an Bunreacht a leasú:

ACHTAÍTEAR AG AN OIREACHTAS AR AN ÁBHAR SIN10
MAR A LEANAS:

1.—Leasaı́tear an Bunreacht leis seo mar a leanas:

(a) aisghairfear alt 5 den téacs Gaeilge d’Airteagal 42,

(b) aisghairfear alt 5 den téacs Sacs-Bhéarla d’Airteagal 42,

(c) cuirfear an tAirteagal a bhfuil an téacs de leagtha amach i15
gCuid 1 den Sceideal isteach i ndiaidh Airteagal 42 den
téacs Gaeilge,

(d) cuirfear an tAirteagal a bhfuil an téacs de leagtha amach i
gCuid 2 den Sceideal isteach i ndiaidh Airteagal 42 den
téacs Sacs-Bhéarla.20

2.—(1) An tOchtú Leasú is Fiche ar an mBunreacht a thabharfar
ar an leasú a dhéantar ar an mBunreacht leis an Acht seo.

(2) Féadfar an tAcht um an Ochtú Leasú is Fiche ar an
mBunreacht 2007 a ghairm den Acht seo.
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SCHEDULE

PART 1

leanaı́

Airteagal 42(A)

1. Admhaı́onn agus deimhnı́onn an Stát cearta nádúrtha dochloı́te 5
gach linbh.

2. 1° I gcásanna neamhchoiteanna nuair a tharlaı́onn, ar chúiseanna
corpartha nó ar chúiseanna morálta, nach ndéanann tuistı́ aon
linbh a ndualgas don leanbh sin, nı́ foláir don Stát, ós é an Stát
caomhnóir leas an phobail, iarracht a dhéanamh le beart oiriún- 10
ach chun ionad na dtuistı́ a ghlacadh, ag féachaint go cuı́ i
gcónaı́, áfach, do chearta nádúrtha dochloı́te an linbh.

2° Féadfar socrú a dhéanamh le dlı́ maidir le leanbh a uchtáil nuair
nach bhfuil a ndualgas déanta, ar feadh cibé tréimhse a fhoror-
dófar le dlı́, ag na tuistı́ don leanbh agus nuair is riachtanas chun 15
leasa an linbh é.

3. Féadfar socrú a dhéanamh le dlı́ maidir le haon leanbh a shuı́omh
go saorálach lena uchtáil agus maidir le huchtáil aon linbh.

4. Féadfar socrú a dhéanamh le dlı́, in imeachtaı́ os comhair aon
chúirte i ndáil le huchtáil, caomhnóireacht nó coimeád aon 20
linbh, nó i ndáil le rochtain ar aon leanbh, go ndéanfaidh an
chúirt iarracht chun leas an linbh sin a áirithiú.

5. 1° Féadfar socrú a dhéanamh le dlı́ maidir le faisnéis a bhailiú agus
a mhalartú ar faisnéis ı́ a bhaineann le leanaı́, nó daoine eile de
cibé aicme nó aicmı́ a fhorordófar le dlı́, a chur i mbaol nó i 25
ndáil le dúshaothrú gnéasach nó mı́-úsáid ghnéasach a dhéan-
amh orthu nó i ndáil leis an bpriacal go dtarlóidh na nithe sin.

2° Nı́ dhéanann aon fhoráil atá sa Bhunreacht seo aon dlı́ lena
ndéantar socrú maidir le cionta dliteanais iomláin nó dliteanais
dhocht a dhéantar in aghaidh linbh faoi bhun 18 mbliana d’aois, 30
nó i dtaca le leanbh den sórt sin, a chur ó bhail dlı́.

3° Nı́ dhéanann forálacha an ailt seo den Airteagal seo teorainn a
chur, in aon slı́, le cumhachtaı́ an Oireachtais chun socrú a
dhéanamh le dlı́ maidir le cionta eile dliteanais iomláin nó dlite-
anais dhocht. 35

PART 2

children

Article 42(A)

1. The State acknowledges and affirms the natural and imprescrip-
tible rights of all children. 40
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leanaı́

Airteagal 42(A).
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2° Féadfar socrú a dhéanamh le dlı́ maidir le leanbh a uchtáil nuair
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4. Féadfar socrú a dhéanamh le dlı́, in imeachtaı́ os comhair aon
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chúirt iarracht chun leas an linbh sin a áirithiú.

5. 1° Féadfar socrú a dhéanamh le dlı́ maidir le faisnéis a bhailiú agus
a mhalartú ar faisnéis ı́ a bhaineann le leanaı́, nó daoine eile de
cibé aicme nó aicmı́ a fhorordófar le dlı́, a chur i mbaol nó i25
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CUID 2

children

Article 42(A).

1. The State acknowledges and affirms the natural and40
imprescriptible rights of all children.
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2. 1° In exceptional cases, where the parents of any child for physical
or moral reasons fail in their duty towards such child, the State
as guardian of the common good, by appropriate means shall
endeavour to supply the place of the parents, but always with
due regard for the natural and imprescriptible rights of the child. 5

2° Provision may be made by law for the adoption of a child where
the parents have failed for such a period of time as may be
prescribed by law in their duty towards the child, and where the
best interests of the child so require.

3. Provision may be made by law for the voluntary placement for 10
adoption and the adoption of any child.

4. Provision may be made by law that in proceedings before any
court concerning the adoption, guardianship or custody of, or
access to, any child, the court shall endeavour to secure the best
interests of the child. 15

5. 1° Provision may be made by law for the collection and exchange
of information relating to the endangerment, sexual exploitation
or sexual abuse, or risk thereof, of children, or other persons of
such a class or classes as may be prescribed by law.

2° No provision in this Constitution invalidates any law providing 20
for offences of absolute or strict liability committed against or
in connection with a child under 18 years of age.

3° The provisions of this section of this Article do not, in any way,
limit the powers of the Oireachtas to provide by law for other
offences of absolute or strict liability. 25
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